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CONSUMER PRODUCT SAFETY COMMISSION 
WITNESSES 

HON. NANCY A. NORD, ACTING CHAIRMAN, CONSUMER PRODUCT 

SAFETY COMMISSION 

HON. THOMAS HILL MOORE, COMMISSIONER, CONSUMER PRODUCT 

SAFETY COMMISSION 

Chairman Serrano’s Opening Statement 

Mr. Serrano. The subcommittee will come to order. Mr. Regula, 
our ranking member, will be joining us in a few minutes, but he 
has asked us to go ahead and begin. 

I welcome you to this hearing of the Financial Services and Gen- 
eral Government Subcommittee. Today’s hearing is on the fiscal 
year 2009 budget request of the Consumer Product Safety Commis- 
sion. The CPSC’s emphasis is on protecting consumers from an un- 
reasonable risk of injury and death that could result from faulty 
and defective products. 

The agency watches over 15,000 different types of consumer 
products. The actions of the CPSC have contributed to substantial 
reductions in consumer product-related deaths from fire, electrocu- 
tion, carbon monoxide, poisoning and accidents relating to baby 
products such as walkers and crite. However, as we have seen from 
the increase in recalls during the past several months, there is 
much more to be done. 

Until this year, the CPSC was an agency that was slowly bleed- 
ing to death from budget cuts and staff reductions, the Commission 
had 978 employees in 1980; at the beginning of this year, they had 
fewer than 400. At the same time, the number of imported con- 
sumer products has been increasing substantially. Over 85 percent 
of all recalled products are imports and over 85 percent of all toys 
sold in the United States are made overseas. Recalls of unsafe toys 
and other children’s products are making headlines, the CPSC 
clearly did not have enough resources, nor was it as aggressive as 
it should have been to keep up with the increases in imports and 
to effectively perform its mission. 

This subcommittee responded by providing the Commission with 
an $80 million appropriation in fiscal year 2008, which was an in- 
crease of $17 million, or 27.5 percent over the year before. This 
money is well spent. The Commission has started to replenish its 
staff and will be up to 444 full time equivalent staff by the end of 

( 1 ) 
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the fiscal year. Many of these additional staff will help begin an 
import safety initiative. This improvement of staff resources is just 
a start as the Commission is still well below historical levels of 
staffing. We need to continue to make sure the Commission is well 
equipped to do its job. 

The additional funds we provided will also modernize CPSC’s 
testing laboratory, which is antiquated and in dire need of upgrade. 
Information technology will also be improved so that the Commis- 
sion will have the tools and databases to identify, track and take 
action to remove dangerous products from the marketplace and our 
homes. 

We need to build on the progress we are making toward restor- 
ing the strength of the agency. Fiscal year 2009 budget request for 
the Commission is the same as appropriated for this year, 80 mil- 
lion, but it does include some programmatic increases because of 
several one-time expenses occurring in fiscal year 2008. These in- 
creases include the funding of 24 staff for the import safety initia- 
tive and I commend the Commission for continuing this effort. 

I believe that there is much more to be done, and this sub- 
committee will work hard to ensure that the CPSC has the re- 
sources to meet the responsibilities. While the budget for this Com- 
mission is relatively small, the Commission’s mission is essential. 

I am pleased to welcome Nancy Nord, the acting Chair of the 
CPSC, and Thomas Moore, a member of the Commission. We have 
a lot to cover today in this hearing, so I ask that each witness ob- 
serve a 5-minute maximum for their opening statements. Your 
complete written statements will be submitted for the record. We 
will follow your statements with a round of questions from mem- 
bers and the members, once Mr. Regula is through with his ques- 
tions, will be reminded carefully and courageously by the gavel 
when your 5 minutes are up. 

Now it is my honor and pleasure to recognize my friend and col- 
league, Mr. Regula. 

Mr. Regula’s Opening Statement 

Mr. Regula. Thank you, Mr. Chairman. I think you covered it 
well and certainly protecting consumers should be the top concern. 
I often think we buy products, we use products and we always as- 
sume that somebody, somebody being government, is ensuring our 
food is safe, that our products are safe. We take a lot for granted 
in this country in the assumption that everything is being watched 
and supervised by somebody. So the somebody is each of you in the 
case of consumer products. We welcome you here this morning and 
look forward to your testimony. 

Mr. Serrano. Thank you, Mr. Regula. We will hear first from 
Chairman Nord and then from Commissioner Moore, we welcome 
you again. Thank you. 

Chairman Nord’s Testimony 

Ms. Nord. Thank you so much, Mr. Chairman. I appreciate the 
opportunity to present the appropriation request for the U.S. Con- 
sumer Product Safety Commission for fiscal year 2009. As you 
know, we are a small independent bipartisan regulatory agency 
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created by Congress to protect the public from unreasonable risks 
of injury associated with consumer products. As the Committee 
also well knows, our agency has been in the spotlight over the last 
year. Frankly, I am pleased with the national attention that we 
have gotten since this has greatly raised public awareness of our 
agency and our mission. 

In testimony before Congress last year, I said that if you give me 
more resources, I will put them to good use. Last Decemb^er, the 
Appropriation Committees did precisely that, and significantly in- 
creased the CPSC budget for fiscal year 2008. I am proud to report 
to this committee that we are putting these funds to good use. 

For fiscal year 2009, we are requesting $80 million to carry out 
our safety mission for American families. This is an almost $17 
million increase over our requested funding level for fiscal year 
2008 and matches the Committee’s final appropriation for the cur- 
rent fiscal year. 

With these 2008 and 2009 funds, CPSC will be able to complete 
the modernization of our testing laboratory, overhaul our informa- 
tion technology infrastructure, fund our import safety initiative, ex- 
pand our new early warning system and hire more technical and 
support staff. 

While the American home environment has never been safer, the 
American marketplace is dynamic and there is always more work 
to be done and new challenges to be met, the greatest challenge 
now being that of import safety, especially of imports from China. 
The Commission has taken aggressive steps to meet this challenge 
with strong enforcement of our laws, enhanced communications 
with the Chinese Government and industry, and proactive training 
and education on site in China. 

The CPSC is spending our 2008 funding on increased staff, work 
space and information technology resources. The CPSC’s number of 
actual FTEs at the start of 2008 was under 400. Our aggressive 
goal is to increase that number to 444 by October 1st, an increase 
of over 50 employees. Some of these employees will be working for 
the first time at the Nation’s largest ports of entry. Our new import 
surveillance division is designed to be the front line of defense, 
working to prevent dangerous products from entering the country. 

As you know, and your committee’s staff has witnessed firsthand, 
CPSC’s testing laboratory needs to be modernized to better support 
our product safety work, including the new work generated by our 
import safety initiative. I am pleased to report the Commission is 
now moving forward with the site selection process for a new lab- 
oratory, and we hope to move into a new facility in 2009. 

The agency is also spending new funding on important improve- 
ments to our information technology infrastructure. Achieving the 
agency mission is dependent on our IT systems and an increased 
emphasis on import safety demands greater reliance than ever be- 
fore on integrating CPSC databases and accessing other agencies’ 
databases in a seamless fashion. 

As you can see, the expenditures for laboratory facilities and IT 
infrastructure are critical capital investments that must be made 
to accommodate current and expected future growth of the agency. 

An important part of our mission is educating the public about 
safety issues. This committee, and in particular. Representative 
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Wasserman Schultz has had a special interest in water safety. 
Building on past activities we have underway a focused effort to 
educate the public on the dangers of drowning as directed by the 
recently passed Virginia Graeme Baker Pool and Spa Safety Act. 

Before concluding my testimony, I should note that the House 
and the Senate have passed different versions of reauthorization 
legislation for the CPSC. The CPSC’s fiscal year 2009 budget does 
not include funding increases in the event that Congress finalizes 
its legislation and the President signs it. Since it is clear that the 
final legislation will impose new regulatory, enforcement and other 
mandates on the CPSC, we will, of course, be in further contact 
with you and your staff in that regard at the appropriate time. 

In conclusion, the CPSC is an agency that is undergoing change 
like no other agency in the government. As we make the transi- 
tions that will accompany this change, I look forward to continuing 
to work closely with the committee and welcome the opportunity to 
answer your questions about our budget. Thank you. 

Mr. Serrano. Thank you. 

[The information follows:] 
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U.S. CONSUMER PRODUCT SAFETY COMMISSION 

SUBCOMMITTEE ON FINANCIAL SERVICES AND GENERAL GOVERNMENT 
HOUSE COMMITTEE ON APPROPRIATIONS 

MARCH 11, 2008 

Thank you for this opportunity to present to you the appropriation request for the 
U.S. Consumer Product Safety Commission (CPSC) for fiscal year 2009. As the 
Committee members know, the CPSC is a small, independent and bipartisan 
agency created by Congress to protect the public from unreasonable risks of injury 
and death associated with more than 15,000 types of consumer products. 

The Committee members also know well that, since we last met a year ago, the 
CPSC has been very much in the media spotlight. 1 am pleased that this national 
attention has greatly raised public awareness of the agency’s safety mission and 
our services and that it has also sharpened industry awareness, both here and 
abroad, of their requirements under the laws that the CPSC enforces. Those laws 
include the Consumer Product Safety Act, the Federal Hazardous Substances Act, 
the Refrigerator Safety Act, the Flammable Fabrics Act and the Poison Prevention 
Packaging Act. 

In testimony before Congress last year, I noted that “if you give me more 
resources, I will put them to good use.” Last December, the appropriations 
committees did just that and significantly increased CPSC’s budget in fiscal year 
2008 by over 27 percent, and I am proud to report to the Committee today that we 
are putting these new funds to very good use. I will discuss those expenditures in 
more detail later in my testimony, but it is important to note that this funding is 
helping us lay the necessary groundwork for the agency’s expanded initiatives that 
are presented in the agency’s fiscal year 2009 budget request. 


CPSC Hotline: 1-800.638.CPSC (2772) * CPSC's Web Site: http:;iwvm.cpsc,gov 
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For fiscal year 2009, the CPSC is requesting $80 million to carry out our various 
safety missions for America’s families. This is an almost $17 million increase 
over our requested funding level for fiseal year 2008 and matches the Committee’s 
final appropriation for the Commission whieh was approved by Congress this past 
December. With these fiscal year 2008 and 2009 funds, the CPSC will be able to 
complete the modernization of our testing laboratory, begin to overhaul our 
information technology infrastructure, fund our Import Safety Initiative, expand 
our new Early Warning System, and hire more technical and support staff. 

Since the CPSC’s inception in 1973, the ageney’s work has contributed 
substantially to the decline in the rate of deaths and injuries related to hazardous 
consumer products. Examples include an 83 percent reduction in children’s 
poisoning deaths, an 84 percent reduction in crib-related deaths, and an 88 percent 
reduction in baby walker injuries. Significant progress has also been made in 
reducing deaths and injuries from electrocutions, residential fires and carbon 
monoxide poisoning, and from many other household hazards. 

While the American home environment has never been safer, the American 
marketplace is dynamic, and there is always more work to be done and new 
challenges to be met. Perhaps the greatest of these is the import safety challenge. 
Most of the consumer products that we use today are no longer manufactured in 
the United States. For example, over 85 percent of toys and 59 percent of 
electrical products are manufactured in other countries, notably in China. The 
number of products imported into the United States showed a 200 percent increase 
from 1997 to 2006. 

The Commission has taken aggressive steps to meet this challenge. To provide a 
comprehensive and coordinated effort to ensure greater import compliance with 
recognized American safety standards, the Commission created the Office of 
International Programs. Through this Office we have established formal working 
groups and action plans with the Chinese government. These working groups are 
focused on four key product areas: toys, electrical products, fireworks and lighters. 

At last autumn’s U.S.-Sino Product Safety Summit, sponsored by the CPSC, 
significant agreements were signed with our Chinese counterpart agency to build 
on earlier agreements and strengthen these working groups. China has pledged to 
increase pre-export inspections, improve eompliance with mandatory and 
consensus standards, and crack down on repeat violators of U.S. safety standards. 
While we have already begun to see positive results from these agreements, we 
recognize that China is a huge country with thousands of manufacturing facilities 
and that implementation of these agreements eannot be accomplished overnight. 


CPSC Hotline: 1-800-638-CPSC(2772) * CPSC's Web Site: http://www.cpso.gov 
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To maximize Chinese industry compliance with U.S. product safety requirements, 
it is essential to convey to them a full understanding of U.S. regulatory 
requirements. Summary provisions of nearly 300 U.S. mandatory and consensus 
consumer product safety standards are now available in Chinese. We are posting 
timely Information briefs on our website in Chinese, and our plans include links to 
full Chinese texts and audio-visual products. The agency is also participating in 
industry-specific safety seminars and retail and vendor training seminars on-site in 
China. 

CPSC’s Office of Compliance has been aggressive in enforcing our consumer 
product safety laws, and this has resulted in a record number of recalls of 
hazardous imported products in 2007. 1 welcome the media coverage that these 
recalls have generated because we want industry, consumers and foreign 
governments to know that the CPSC is on the beat and will not tolerate violations 
of our consumer product safety laws. 

I believe that this combination of strong enforcement, enhanced communications, 
and proactive training and education are the keys to success in meeting the 
challenge of imported product safety. The new funding provided by the 
Committee in fiscal year 2008 and requested by the CPSC for fiscal year 2009 will 
advance our efforts in this regard, and I would like to discuss these budgets now in 
more detail. 

As directed by the House and Senate Appropriations Committees, the CPSC is 
spending our fiscal year 2008 funding on increased staff, workspace, and 
information technology resources. New staff is being hired in the areas of hazard 
identification and reduction, as well as in compliance and field operations, per the 
committees’ direction. CPSC’s number of actual FTEs at the start of 2008 was 
under 400; our aggressive goal is to increase that number to 444 by October 1 , 
2008 - an increase of over 50 new employees. 

The agency will be able to expand its monitoring of products, and especially 
children’s products, with the skills of these new employees who will be working at 
CPSC’s headquarters, at our laboratory, in the field, and specifically - for the first 
time - at some of the nation’s largest ports-of-entry as part of our Import Safety 
Initiative. 

Our new Import Surveillance Division is designed to be the front line of defense 
working to prevent dangerous toys and other hazardous products from entering the 
country. These employees will be specialists trained specifically in import 
surveillance procedures and will work closely with other government agencies and 


CPSC Hotline: 1-800.638-CPSC(2772) * CPSC's Web Site: http://www,cpsc.gov 



8 


with CPSC’s compliance officers, technical staff, attorneys, and laboratory 
personnel. CPSC’s new port investigators will track cargo and, with Customs’ 
officials, stop and inspect suspect shipments. High impact ports will be targeted 
and new measures of import compliance will be established to better assess 
progress. 

As you know, and as your committee staff has witnessed first-hand, CPSC’s 
testing laboratory needs to be modernized to create efficiencies and to better 
support CPSC’s product safety work, including the new work generated by the 
Import Safety Initiative. As presently configured, the laboratory space is 
inefficient to say the least, though our staff there do an incredible job with the tools 
that they have at hand. 

While the Committee had expected modernization of CPSC’s laboratory to begin 
in fiscal year 2009, 1 am pleased to report that opportunities to begin this project in 
fiscal year 2008 arose because of the new funding and recently completed work by 
the General Services Administration (GSA). Since the laboratory addresses critical 
workspace issues for a growing staff, the Commission decided to go forward with 
site selection and make a substantial payment to GSA of $8 million in fiscal year 

2008 so that we can move into the new laboratory a year earlier than otherwise 
expected. An additional payment of $6 million is requested in CPSC’s fiscal year 

2009 budget proposal to complete the laboratory project. 

A new laboratory location will provide not only a modem facility for our engineers 
and scientists to conduct their testing and investigations but also office space for an 
additional 70 employees to be relocated from CPSC’s headquarters office. These 
employees will be those who work closely with the laboratory staff. This action 
will allow further efficiencies and improvements in office space at our 
headquarters site. 

Per the committees’ interest, the agency is also spending new funding on important 
improvements to our information technology (IT) infrastmeture. The need for 
increased funding for IT has been a constant in CPSC’s budget proposals over the 
years. Our IT systems have not been fully modernized since 1993 when the 
agency last relocated its headquarters. 

Achieving the agency mission is dependent on our IT systems because our work 
requires electronic accessibility of information to maintain productivity. The 
increased emphasis on import safety demands greater reliance than ever before on 
integrating CPSC databases and accessing other agencies’ databases, such as those 
of U.S. Customs and Border Protection, in a seamless fashion. 


CPSC Hotline: 1-800-638-CPSC(2772) ★ CPSC's Web Site: http./Zwww.cpsc.gov 
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With new funding in fiscal year 2008, the CPSC has permanently established a 
long-sought capital fund to replace aging and outdated IT equipment on a 
systematic basis and a fund to support development of more advanced electronic 
applications. Additionally, a one-time expenditure of $2.3 million is allowing the 
agency to replace its resource management information system which is so 
outmoded that vendor support is being withdrawn. 

Funding in fiscal year 2009 will continue this modernization effort and include 
converting our current data systems from a client-server environment to a web- 
based environment; full integration of the Document Management System (DMS); 
updating current, outdated database platforms to one, mainstream platform; and 
converting current, disparate data systems to one data system. 

These IT improvements are also essential to the agency’s Import Safety Initiative. 
Improved electronic data exchanges with Customs’ databases in the future will 
enhance the government’s capabilities to identify, track and stop hazardous 
products from entering the United States. In fact, we will be able to access 
shipment data before the ships leave their foreign ports. Additionally, a new 
system that can track historical changes of addresses and “names” for foreign 
companies will provide for more rapid identification of hazardous imported 
products. The new system will also integrate several third party sources of 
information that will yield improved monitoring. Finally, it will potentially give 
us, for the first time, an effective tool to flag and guard against foreign suppliers 
who repeatedly ignore our product safety requirements. 

The new IT improvements will also support our new Early Warning System 
(EWS) which I initiated last year to enhance our current hazard identification 
systems. The goal of the EWS is to systematically identify and respond to 
children’s product safety hazards starting with cribs, bassinets and playpens. This 
initiative is important because it is designed to address emerging hazards more 
quickly and effectively. Through an enhanced identification system, the agency 
will be able more promptly to detect product hazard patterns as they emerge. 

As you can see, the expenditures for laboratory facilities and IT infrastructure are 
critical capital investments that must be made now to accommodate current and 
expected future growth of the agency. The new funding provided by the 
Committee in fiscal year 2008 and requested by the CPSC for fiscal year 2009 will 
result in an agency with the tools and the strong foundation that it needs to perform 
its safety mission efficiently and effectively. 


CPSC Hotline: 1-800-638-CPSC(2772) ★ CPSC's Web Site: http./Zwww.cpsc.gov 
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While I have discussed CPSC’s new systems, programs and infrastructure at 
length, it is important to also recognize the critical ongoing work of the agency in 
standards setting, domestic enforcement and public education. 

While the Commission was without a quorum for the better part of 2007, 1 am 
pleased to report that the agency was able to make progress on a number of fronts. 
As a result of last year’s staff work, the Commission was able to vote earlier this 
year, before the quorum again expired, on a final rule to update our clothing textile 
flammability standard and on a notice of proposed rulemaking on upholstered 
furniture flammability. 

Additionally, the Commission completed a great amount of work to reduce carbon 
monoxide (CO) poisonings. First, the Commission issued a mandatory rule last 
year for a new danger label for portable generators to warn consumers about CO 
poisoning and to encourage safe use. The regulation became effective on May 14, 
2007, for all portable generators manufactured or imported after that date. 

Second, the Commission issued an advance notice of proposed rulemaking in 
December 2006 to initiate a multi-faceted rulemaking effort that includes reducing 
consumer exposure to CO through technical means and performance standards that 
will enable and encourage proper generator placement outdoors. 

Third, CPSC staff has an interagency agreement with the National Institute of 
Standards and Technology (NIST) to conduct physical testing and indoor air 
quality modeling of in-home CO infiltration with a generator running in an 
attached garage. The results of these investigations will help determine practical 
and effective performance requirements for portable generators and provide the 
basis for subsequent rulemaking activity. 

As noted earlier, the Office of Compliance’s aggressive enforcement resulted in a 
record number of product recalls. Perhaps as a result of increased media attention 
on product safety, a record number of reports from manufacturers informing the 
agency of possible product defects were also received in 2007. Those reports are 
required by Section 15 of the Consumer Product Safety Act. The Compliance staff 
also conducted follow-up work on CPSC’s new mandatory mattress flammability 
regulation that took effect last year. 

CPSC’s Office of Public Affairs was active in 2007 in educating the public and 
informing consumers of recalls and emerging hazards. That Office issued more 
than 350 press releases on product recalls and safety information and completed 
more than 20 safety campaigns on such topics as all-terrain vehicles; mattress 
safety; stove, television and furniture tipovers; portable generator dangers; and 


CPSC Hotline; 1-800-638-CPSC(2772) it CPSC's Web Site: http://www, cpsc.gov 
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outdoor and indoor drowning prevention. American consumers viewed safety 
information announced by the CPSC more than a half billion times through 
television interviews, video news releases, free publications, and the Neighborhood 
Safety Network. 

I am especially proud of that Office’s work on outreach to the Spanish-speaking 
community, and I greatly enjoyed the opportunity to be with Chairman Serrano in 
his Bronx district just yesterday encouraging community leaders to join our 
Neighborhood Safety Network. In 2007, we translated the Neighborhood Safety 
Network Toolkit into Spanish, as well as several publications and three times the 
number of press releases as in the previous year. The CPSC coordinated a Lead 
Poisoning Prevention Web site in cooperation with other federal agencies and the 
National Council of La Raza. 

Before concluding my testimony, I would be remiss if I did not make note of the 
passage in December of the Virginia Graeme Baker Pool and Spa Safety Act, 
which was sponsored by Committee member. Congresswoman Wasserman- 
Schultz. CPSC staff has met with the Congresswoman’s staff to discuss the 
education component of this Act, which we have already set in motion, and I 
commend her leadership in bringing public attention to this terrible tragedy of pool 
and spa drowning and entrapment. 

Additionally, I should note that the House and the Senate have passed different 
versions of reauthorization legislation for the CPSC. CPSC’s fiscal year 2009 
budget request does not include funding increases in the event that Congress 
finalizes this legislation and the President signs it. Since it is clear that the final 
legislation would impose new regulatory, enforcement and other mandates on the 
CPSC, we will, of course, be in further contact with the appropriations committees 
in that regard at the appropriate time. 

The CPSC is an agency that is undergoing change, like no other agency of 
government, with significant budget increases, comprehensive reauthorization, and 
national attention unlike ever before in its history. As we make the transitions that 
accompany this change, I look forward to continuing to work closely with the 
Committee. Our common goal is to assure the safety of the products that 
American families bring into their homes and into their recreation areas. I have 
been honored to serve as Acting Chairman of the Consumer Product Safety 
Commission at this time of great challenge and great opportunity to serve the 
American public, and I look forward to answering your questions. 

Thank you. 


CPSC Hotline: 1-800-638-CPSC(2772) ★ CPSC’s Web Site' http://www.cpsc.gov 
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Mr. Serrano. Mr. Moore. 

Commissioner Moore’s Testimony 

Mr. Moore. Thank you. Mr. Chairman, Ranking Member and 
members of the subcommittee. Thank you for providing me this op- 
portunity to present testimony before you today on the U.S. Con- 
sumer Product Safety Commission’s fiscal year 2009 appropriations 
request. For our current fiscal year, 2008, Congress, lead by this 
subcommittee, took up the cause of the American consumer by fo- 
cusing on, and addressing, the serious deficiencies at the Commis- 
sion resulting from our most recent years of shrinking resources. 
Our agency was appropriated $80 million, a $16.75 million increase 
over the administration’s request. For fiscal year 2009, the Presi- 
dent’s funding request for the agency is $80 million, which is equal 
to the level of funding provided by Congress for fiscal year 2008. 
With this amount of funding, we propose to hire up to a level of 
444 full-time employees. 

Additionally, we propose to continue our efforts to acquire a mod- 
ern state-of-the-art laboratory facility and to acquire additional of- 
fice space which we will need to accommodate some of our new 
hires. 

The fiscal year 2009 request, on its face, is a request from level 
funding from 2008. Level funding, because of recurring annual in- 
creases for staff salaries and rent, is ordinarily a cut for us, and 
I would not be before you in support of a de facto cut in agency 
funding at this crucial time. However, there are a number of one- 
time expenses occurring in 2008 that are not anticipated in 2009. 
Not having those expenses in 2009 allows the Commission to direct 
2009 resources towards activities which would give indications of 
^owth as opposed to stagnation or movement in a negative direc- 
tion. 

Given the timing of our appropriations for 2008 and our con- 
centration on hiring qualified people to fill our crucial vacancies, 
our fiscal year 2009 budget request approach makes sense to me 
at this moment. Most important to me is our now present ability 
to rebuild our staff. CPSC is a staff-intensive organization, at the 
heart of CPSC’s organization is its staff, without question, our 
greatest and most important asset. Over time, we hope to be able 
to hire and train capable replacements, but the level of experience 
in crucial areas where we lost personnel will take years to recover. 

However, I am very optimistic and pleased that we can now 
move in a positive direction with respect to our staffing issues and 
therefore on product safety. In addition to Congress’ focus on Com- 
mission appropriations issues, both Chambers, the House and the 
Senate, have passed reauthorization legislation. Both bills provide 
significant increases in our authorization levels for future years at 
the Commission. The authorization levels reflect my own views on 
how growth should be contemplated for the Commission. And I am 
hoping that future appropriations will be in line with the Senate 
and House final agreed-upon authorization levels. 

The bills would also require the Commission to undertake a 
number of activities that I am not taking into consideration as I 
present this statement. I cannot say at this time what resources we 
would need to fully implement any new requirements. When a final 
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package is agreed upon and signed into law, we certainly intend to 
communicate with this subcommittee with respect to any future re- 
quirements and their effect on Commission resources. 

Mr. Chairman, I want to thank this subcommittee for your rec- 
ognition of the importance of our agency with respect to product 
safety for American consumers, the sale of unsafe consumer prod- 
ucts remains a major national problem. Because of your attention 
and assistance, we are now on the way back to firm footing in pre- 
venting unsafe, potentially harmful, consumer products from caus- 
ing deaths and injuries to American consumers. The continuous 
support of this subcommittee is essential to a successful fulfillment 
of our mission. I thank you again and I am now available to re- 
spond to questions you may have. Thank you. 

Mr. Serrano. Thank you. 

[The information follows:] 
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U.S. CONSUMER PRODUCT SAFETY COMMISSION 
STATEMENT OF COMMISSIONER THOMAS H. MOORE 
Submitted to the 

Subcommittee on Financiai Services and Generai Government 
House Committee on Appropriations 
Hearing date - March 11, 2008 


Mr. Chairman, Ranking Member, and Members of the Subcommittee, thank 
you for providing me with this opportunity to provide testimony before you today 
on the U. S. Consumer Product Safety Commission’s (CPSC) Fiscal Year (FY) 
2009 appropriations request. 


In summary, for FY 2009, the President’s funding request for the agency Is 
$80,000,000 which is equal to the level of funding provided by Congress for FY 
2008. With this level of funding, we propose to hire up to a level of 444 FTEs (Full 
Time Equivalents) from our present on board level of approximately 380 FTEs. 
Additionally, we propose to continue our efforts to acquire a modern laboratory 
facility and to acquire additional office space, which we will need to 
accommodate some of our new hires. 


IMPACT OF FY 2008 FUNDING 


In order to fully understand our FY 2009 request we must first look at what 
is transpiring for us in FY 2008. In FY 2008, the Administration’s budget 
contemplated funding the Commission at $63,250,000 which would have resulted 
in an all-time low funded staffing level of 401 FTEs; a decrease of 19 FTEs from 
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the FY 2007 funded level. As I Indicated in my statement to this Subcommittee 
last year, such a funding level would have had a devastating effect on the 
agency’s ability to maintain the broad range of skilled staff we need to address 
the full scope of the 15,000 types of consumer products under our Jurisdiction. 
Congress, led by this Subcommittee, took up the cause of the American 
consumer by focusing on, and addressing, the serious deficiencies at the 
Commission resulting from our most recent years of shrinking resources by 
appropriating $80.0 M, a $16.75 M increase over the Administration’s request. 


With the additional resources, the Commission has been able to start the 
process of reversing the effects of the Commission’s downward spiral in staffing. 
The Commission is now able to begin filling critical vacancies, moving our staff 
level in the positive direction toward 420 FTEs. We have also started a process 
to reacquire headquarter office space that we forfeited in order to reduce our 
operating cost. 


An Import Safety Initiative has been implemented with the creation of a new 
Import Surveillance Division in the Office of Compliance and Field Operations. 

For the first time, CPSC will have permanent, full-time product safety 
investigators at key ports of entry throughout the United States. At present, we 
have identified up to ten ports where we will assign personnel. 


We are also implementing an Early Warning System (EWS) initiative which 
is designed to identify emerging product safety hazard patterns more quickly and 
effectively in children’s products such as cribs, bassinets and play yards 
(playpens). FY 2008 funding will allow staff to continue to develop and Implement 
processes and procedures to evaluate and characterize hazard scenarios and 
failure modes which should alert the Commission staff that a product hazard may 
exist and quick action to address it must ensue. 


The additional resources for FY 08 will also allow the Commission to 
expedite the acquisition of a new state-of-the-art laboratory facility and 
equipment. We will commit $8M of FY 2008 funding toward this effort The 
Commission is moving in the direction of acquiring a new facility as opposed to 
modernizing the present laboratory site, based on current projections that 
acquiring a new facility would be a more cost effective, more expeditious, and 
more efficient process for the Commission than rehabilitating the present 
laboratory site. 


2 
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We are also able, for the first time, to establish in our base funding, a 
capital fund to replace aging and outdated Information Technology (IT) equipment 
and we are able to dedicate funds to further the process of developing more 
advanced electronic applications for our IT system. These advanced electronic 
applications will be essential to the Commission’s import Safety initiative and 
EWS initiative as well as an important element to converting our current, 
disparate database systems to a one stop data acquisition system. Moreover, we 
are abie to repiace our outmoded resource management information system, for 
which vendor support was withdrawn due to the age of the system. 


The FY 2008 increase will additionally provide for other important product 
safety related activities such as a modest increase in our contract funds for our 
rulemaking, research, and project support. And, because we need to be able to 
compete with other governmental agencies and the private sector for quaiified 
candidates to fiii our vacancies, an increase in funds for our staff training and 
staff performance incentives. 


Most important to me is our now present abiiity to rebuiid our staff. CPSC 
is a staff Intensive organization. At the heart of CPSC’s operation is its staff, 
without question, our greatest and most important asset. Over the iast few years, 
because we were compeiied to achieve staff reductions through non-targeted 
means such as attrition, eariy-outs and buy-outs, we lost some very key staffers. 
For Instance, just to name a few, we have lost our key experts In these areas; 


• Poison Prevention, 

• Chemicai hazards as they reiate to the Federal Hazardous Substances Act, 

• Compliance of toys, 

• Drowning prevention, 

• Emerging hazards, 

• Fire-reiated hazards, and 

• Legal knowledge of CPSC’s regulatory process. 


Over time we hope to be able to hire and train capable replacements, but 
the experience in these areas that we have lost will take years to recover. In 
addition, dwindling resources, negative publicity in the media, and staff 
reductions had some negative impact on our agency’s ability to attract high level 
qualified candidates for our criticai vacancies as weii as our ability to retain some 
of our own top level employees. I am very optimistic that now, with the change in 
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attitude dbout the Commission’s importance that has manifested itself in our 
increased funding levels, we will be able to reverse the negative perceptions 
about the Commission and move in a positive direction on our staffing issues 
and, therefore, on product safety. 


CPSC’S IMPORTANT SAFETY WORK WILL NOW CONTINUE 


By most measures, CPSC provides both tremendous service and 
tremendous value to the American people and we are very proud of our staff’s 
accomplishments. Our agency is the major factor in the substantial decline in 
the rate of deaths and injuries related to consumer products since 1974. During 
that time, through our standards work, compliance efforts, industry partnerships, 
and consumer information, there has been a 43% reduction in residential fire 
deaths, a 74% reduction in consumer product-related electrocutions, a 41% 
reduction in consumer product-related carbon monoxide deaths, an 83% 
reduction in poisoning deaths of children younger than 5 years of age, an 88% 
reduction in baby walker injuries and an 84% reduction in crib-related deaths. 


The FY 2009 request, on its face, is a request for level funding from FY 
2008. Level funding, because of recurring annual increases for current services, 
is ordinarily a cut and I would not support a de facto cut in agency funding at this 
crucial time. However, there are a number of one-time expenses occurring in FY 
08 that are not anticipated in FY 09. Not having those expenses in FY 09, the 
Commission can target resources towards meeting recurring annual increases 
such as salaries and rent, funding anticipated compensation and operating 
expenses for additional hires, and funding continued acquisition efforts for our 
laboratory facility. 


We at the Commission strongly feel that many, many deaths and injuries 
have been prevented as a result of the heightened attention given to safety 
issues by manufacturers and consumers due to CPSC’s leadership. However, we 
are very mindful that the product safety landscape is ever evolving because of 
more technologically complex products as well as an ever growing emphasis on 
imports. Last year’s heightened activities with respect to imported toys, in 
particular, clearly Illustrate the benefits of a strong CPSC federal presence in 
today’s consumer product marketplace and therefore provide substantial 
justification for present and future funding to keep our safety programs intact. 
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CONCLUSION 


In addition to Congress’ focus on Commission appropriations issues, both 
chambers, the House and the Senate, have passed reauthorization legislation. 
Both bills provide significant increases in our authorization levels for future years 
at the Commission. The authorization levels reflect my own views on how growth 
should be contemplated for the Commission, and I am hoping that future 
appropriations will be in line with the House and Senate final agreed upon 
authorization levels. 

In addition to the authorization levels, the bills would also require the 
Commission to undertake a number of activities that I am not taking into 
consideration as I present this statement. The final legislative package will most 
certainly contain some significant new regulatory, enforcement and other 
mandates that could have some affect on what resources we would need to fully 
implement all of the requirements. When a final determination Is made, we 
certainly intend to communicate with this subcommittee with respect to future 
requirements and their affect on Commission resources. 

Mr. Chairman, i want to thank this subcommittee for your recognition of the 
importance of our agency with respect to product safety for American 
consumers. The sale of unsafe consumer products remains a major national 
problem. Because of your attention and assistance, we are now on the way back 
to firm footing in preventing unsafe, potentially harmful consumer products from 
causing deaths and injuries to American consumers. The continued support of 
this Subcommittee is essential to a successful fulfillment of our mission. 
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REAUTHORIZATION BILL 

Mr. Serrano. Both of you have commented on the fact that it 
will he difficult at this point to begin to speculate on how much 
funding you will need, based on the fact we have not seen the final 
reauthorization bill signed into law. Notwithstanding that point, 
what are your views on the House and Senate versions of the reau- 
thorization bill and what are the different elements of the House 
and Senate bills that will better enable the Commission to safe- 
guard consumers? 

Ms. Nord. I think that reauthorization of the Consumer Product 
Safety Commission is long overdue. Congress had not taken a thor- 
ough look at our agency and our statutes for 18 years, and they 
clearly need to be modernized. Back in July of last year, I sent up 
to the Congress a proposal that made 41 specific recommendations 
for changes in our statutes, and I am pleased that both bills in- 
clude many of the things that I had asked for. I think cutting 
through to perhaps the most important thing that the Congress can 
do is give us certification authority across all our statutes. 

If you have manufacturers certify that they are in compliance 
with applicable safety standards, that forces an examination of 
those standards, it forces an examination of manufacturing proc- 
esses. I think that that, in and of itself, goes a long way towards 
dealing with the issue of unsafe imports. There are a number of 
other very, very helpful provisions in both pieces of legislation, for 
example, making it illegal to sell recalled products. Most people 
think that that is already the state of the law, but it isn’t. And so 
that is a very helpful example of something in the legislation as 
well. 

Mr. Serrano. Commissioner Moore? On the same question, you 
spoke about the inability to decide at this point how much money 
you would need to implement the provisions of the bill, but are 
there any thoughts you have on the bills as any stand now in the 
Senate and the House? 

Mr. Moore. I would have to review it in that light, but right now 
the reauthorization process has been very successful as far as I am 
concerned and the amount of funding is going to be beneficial and 
help us to move forward. And I think that is what we are looking 
forward to. 


SALE OF RECALLED PRODUCTS 

Mr. Serrano. Let me ask you something, you just mentioned 
that there are recall items that are resold or that are sold. 

Ms. Nord. Yes. 

Mr. Serrano. Who sells them? 

Mr. Moore. That is a good one. 

Ms. Nord. Many people. The 

Mr. Serrano. Not the person that originally sold it, right? 

Ms. Nord. No. 

Mr. Serrano. Or was scheduled to sell it? 

Ms. Nord. No, what happens is when something is recalled, the 
retailers stop sale and they remove it from store shelves, but the 
challenge we have is to make sure one, that consumers become 
aware of the recall and what they should do about it; and two, that 
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other products sellers, the Internet sales, the smaller stores, the 
dollar stores, secondhand stores also are aware of the recalls. 

That is one of the reasons that we put in place a program that 
we are calling Drive to One Million which allows people to sign up 
to get recall notices sent directly to their E-mail in-boxes. 

Mr. Serrano. I signed up yesterday. 

Ms. Nord. I appreciate that. I encourage all members of the sub- 
committee to sign up and inform their constituents about this as 
well. That is an example of one way to talk to consumers directly 
about this issue. 

Mr. Serrano. Incidentally, one of the things I would say at the 
end of the day, but I will say it now because I did sign up for this 
yesterday in English and Spanish, is that your agency, for I think 
some good reasons, and perhaps some that are still to be reviewed, 
has taken some heavy hits over the last few months, if not the last 
year. And we are all going to work hard to make sure that you do 
the job you are supposed to do, and I know that from some of the 
things you are talking about, the Commission wants to do the job 
that it is supposed to do. 

One of the things you could do is use us as allies in this fight. 
The more information you give us, the more information we can 
share with our constituents. There should be links of all kinds on 
our Web sites to allow us to put forth this information. On that 
particular one, I commend you on the fact that the information will 
be coming in Spanish and in English — I am sorry, in English and 
in Spanish, I don’t want any trouble to my left, not to my political 
left, of course, but to my left, and that is a good thing. 

PUBLIC COMPLAINT DATABASE 

One of the more controversial issues in the reauthorization is a 
proposal to establish a public complaint database that would better 
enable consumers, government agencies, health care workers and 
others to report on unsafe products. This seems to me to be a good 
idea to give the public an opportunity to learn about potentially 
awful products sooner than that we do now. This increases infor- 
mation and transparency, and I believe that is beneficial. My un- 
derstanding is that the Bush administration opposes establishing 
this database. 

Ms. Nord, you have been quoted as saying the database would 
be of questionable, if not detrimental, impact on consumers. What 
are your concerns about creating this database, and what is the 
fear that we have? Is it that folks will be able to share information 
ahead of the officials, if you will, finding out that something is 
wrong with a product? 

Ms. Nord. Well, I am certainly all for making sure that con- 
sumers have information they need to make good choices. And in 
that regard, sir, the CPSC is one of the most transparent agencies 
in the Federal Government. If you would go to our Web site, you 
would be amazed by the amount of information you can find there 
about product safety issues. 

My concern about the database is multifaceted. The agency gets 
into it a tremendous amount of information, probably half a million 
different pieces of information, that would be categorized as com- 
plaints or other kinds of information that would be qualified to go 
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up on this database as it is described in the Senate bill. Much of 
that information is inaccurate, much of it is wrong. You end up 
with wrong model numbers, you end up with wrong manufacturers. 
So we do have a concern about putting that kind of information up 
on a database which may mislead consumers. 

The cure, of course, is to vet the information and have the CPSC 
staff go through and make sure it is accurate. That is not required 
or requested in the Senate bill, but it seems to me it is almost a 
public obligation that we would have to do that to make sure that 
consumers aren’t misled, and that would be a tremendous drain on 
our resources. 

My other concern about it is that this is going to be a very, very 
expensive undertaking for our agency; again, based on how infor- 
mation comes into the agency and what we would have to do with 
that information to get it up on line and searchable as described 
in the Senate bill. 

Our budget people have told me that we are looking at upwards 
of $20 million to set up the database. They are looking at a $3- 
to $4 million a year maintenance obligation. 

Mr. Serrano. How much? 

Ms. Nord. $3 to 4 million. And for an agency with an $80 million 
budget, that is a tremendous amount of resources. So if you are 
going to take a large part of our budget and send it to maintaining 
this database, I would really, really ask you to be very sure that 
it is going to be a value to consumers in the way that it is con- 
templated, and I have some grave doubts. 

Mr. Serrano. I understand. I just want to remind you though 
that the authorization speaks about the possibility of a $100 mil- 
lion allocation. Of course we would have to come up with that. 

U.S. TERRITORIES AND THE POOL AND SPA SAFETY BILL 

Before I turn to Mr. Regula, in anticipation of questions or dis- 
cussion with Ms. Wasserman Schultz, let me just ask, her pool and 
spa bill, which we supported, did not, in classic congressional form, 
nothing personal, did not include the territories. Would you be sup- 
portive of making sure that the reauthorization, as is the desire of 
this chairman, is expanded to the territories? Around here, as you 
know, every time we legislate, unless you include the territories, 
they are excluded. 

Would you have any problems with including the territories in 
the pool and spa bill? After all some of those tropical places have 
more pools than we think. Guam, Samoa, Virgin Islands, Puerto 
Rico, they have something in common. 

Ms. Nord. Of course, I would support that. 

Mr. Serrano. Mr. Regula. 

FOREIGN MANUFACTURERS 

Mr. Regula. Seems to me your big problems is enforcement. Am 
I correct you have more tools with the U.S. manufacturer than you 
do with an importer; is that correct? 

Ms. Nord. Well, our statute makes the product seller responsible 
for the safety of the product they sell and this is defined as the re- 
tailers, the distributors, importers and manufacturers, it goes all 
the way down 
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Mr. Regula. Shouldn’t it be the manufacturer? 

Ms. Nord. Well, the statute, since the beginning, has made clear 
that everyone in the chain of distribution has responsibility for 
safety. Now the issue of course with this new world that we find 
ourselves in with much of our product being manufactured abroad 
is we don’t have the ability to reach the foreign manufacturer so 
therefore we do look at the importer, distributor and retailer. 

REGULATING IMPORTS FROM CHINA 

Mr. Regula. It seems to me a case of everybody’s business is no- 
body’s business, so you have all the people in the chain and they 
point to somebody else, but there has to be finality as to where that 
responsibility lies. Do the Chinese, which of course is subject to 
their goods, probably get most of the recalls? Is there any internal 
regulatory structure in China to govern what they send out in 
terms of health and safety? 

Ms. Nord. The Chinese tell us that there is. That is an excellent 
and really profound question. Congressman. We have regular con- 
versation with our counterpart agency in China. They tell us that 
they do inspect factories, they tell us they have pulled hundreds of 
export licenses, they tell us that an export license is not granted 
unless the factory can certify that the products they make, if they 
are intended for export, meet the foreign country’s requirements. 
And while we are pleased to hear that, obviously we trust but 
verify in capital letters here. 

We have done a number of things to address this issue. We had 
a rather, actually I think, historic meeting last September with our 
counterpart agency from China where we signed agreements with 
them to do specific quality control procedures in four different 
product areas, toys, electrical products, fireworks and cigarette 
lighters. The Chinese also agreed to put in place a program to as- 
sure that lead paint was not used in toys for export. The challenge 
we have now is to make sure that we can hold them to those agree- 
ments. And the challenge they have is that they really do need to 
just undertake a systemic change in their manufacturing. 

Mr. Regula. They must ship a lot of their materials to the Euro- 
pean market. Do they get the same kind of pressure from the Euro- 
pean counterparts of your agency for products coming into the Eu- 
ropean market? 

Ms. Nord. Yes, they certainly do and the Europeans are as con- 
cerned as we are about these issues. But frankly, the United States 
is the leader in product safety in the world so we are taking a lead 
here. Now, I have had discussions with my counterpart in Europe 
about the problem that we both face with respect to China. In fact, 
at the end of this month, I am going to be testifying before the Eu- 
ropean parliament on these issues, and we will be having ongoing 
conversations. So it is something that we need — the rest of the 
world needs to speak with one voice and we are trying to do that. 

U.S. MANUFACTURED GOODS 

Mr. Regula. It seems to me that the U.S. producers would be at 
somewhat of a disadvantage, because I assume that the safety laws 
and rules of toys and goods manufactured in the United States are 
perhaps enforced more strictly than those for similar merchandise 
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coming from imports. And as a follow-up to that, is there any indi- 
cation that manufacturing on toys and so on might he moving back 
to the United States, because if I were buying a toy, I would feel 
a little more comfortable if it were made in the U.S. versus an im- 
port? 

Ms. Nord. I think I would put it a little differently in that U.S. 
manufacturers are well aware of their product safety responsibil- 
ities. They know that if they are going to sell a product in the 
United States, there are certain obligations they have. 

Mr. Regula. Right. 

Ms. Nord. And that is something that they have been familiar 
with since the agency was set up 35 years ago. There is not that 
same sort of sense of responsibility amongst foreign manufacturers. 

Mr. Regula. So I would be more comfortable buying a similar 
toy made in the U.S. versus the import as far as safety and health? 

Ms. Nord. The U.S. manufacturer has been working with the 
Consumer Product Safety Commission for many years and under- 
stands their obligation. The challenge we have now is to make sure 
that products manufactured abroad and are imported into this 
country meet the same standards and that is the challenge that we 
have. 


INSPECTION OF IMPORTED GOODS 

Mr. Regula. Do you have the tools to do that? 

Ms. Nord. We are working to develop the tools. The budget that 
we put forth, both of us 

Mr. Moore. Yes. 

Ms. Nord [continuing]. Unanimously starts to build those tools. 
We have, for example, created an import safety surveillance divi- 
sion. So for the first time we will have CPSC full-time presence at 
our largest ports. We have been developing a very good, strong re- 
lationship with Customs and Border Protection. One thing you 
should be aware of is under our statutes Customs has the ultimate 
responsibility to stop and seize shipments. And so we are working 
very closely with them to make sure that they understand our pro- 
cedures and criteria. We, they and I, think that relationship is de- 
veloping in a very, very helpful way. 

Mr. Regula. Commissioner Moore, what would be your observa- 
tion on somewhat of a double standard, if you will, of what is made 
in the U.S. versus what is imported? And should I as a consumer 
be as comfortable buying the imported product as I could buying 
the U.S. product? 

Mr. Moore. Well, apparently what we are looking at now is 
where are the imported product coming from? And increasingly, of 
course, they are coming from China. I think something like 40 per- 
cent or more are coming from China. A number of issues have been 
raised with their products, but I think we ought to look more close- 
ly and lean more heavily on the retailers, because the bottom line 
is who is selling it. 

Mr. Regula. But how could a retailer know whether there is 
lead in the paint or whether there is a danger with this toy. 

Mr. Moore. They can come to us and try to find out, particularly 
since that issue has been raised so blatantly. They can come to us 
if they need to. We are looking to, for instance, putting in the mar- 
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ketplace independent research laboratories that they can take their 
products to, the retailers, if they want to and have them examined 
and certified. We would like the retailers to take a stronger step 
in that area. They know the problems, so why ignore it? 

Mr. Regula. I yield for the time being. 

Mr. Serrano. Gentlewoman from Florida. 

Ms. Wasserman Schultz. Thank you, Mr. Chairman. Mr. Chair- 
man, given that I am only in my second term, I will hang the over- 
sight of not having the territories included in the pool safety law 
on my inexperience. And I appreciate you pointing out that they 
absolutely should have been included, especially since like my 
home State, they are all warm weather States, which, I am sure, 
have a percentage of their population a drowning problem when it 
comes to young children. So I hope we can find a vehicle that we 
can add an amendment to so that we can make sure that the law 
applies to the territories. So thank you very much. 

Mr. Serrano. It is a 110-year-old problem. 

Ms. Wasserman Schultz. I know, and one I won’t make the 
mistake of again, I can assure you. 

POOL AND SPA SAFETY LAW IMPLEMENTATION 

Ms. Nord, I wanted to talk to you as you might imagine, about 
your plans for the implementation of the pool safety law. In your 
budget request, you have proposed fiat funding for the agency and 
you have a new mandate in this pool safety law, which is not in- 
cluded in your request. And I am concerned about that, and so I 
am wondering. A, why did you not ask for the funding to imple- 
ment the pool safety law, because I guess it would be pretty dif- 
ficult for to you do it without the funding or at least fully? And if 
you could talk to the committee about what the Commission has 
been doing since the law passed to begin its implementation? 

Ms. Nord. Thank you. First of all, I would like to begin by com- 
mending you and your staff, the Baker Family and Safe Kids 
Worldwide, for all the hard work that went into the passage of the 
Pool and Spa Safety Act. With respect to funding, it is my under- 
standing that the Congress is going to be considering specific ap- 
propriation to implement that legislation and we would welcome 
that funding and work with you. 

Ms. Wasserman Schultz. I am certainly going to press for that, 
but I am wondering if the law — the law passed before you sub- 
mitted your budget request, why didn’t you submit — why didn’t you 
include this in the budget request? The budget request was due in 
February and the law passed in December. 

Ms. Nord. Well, it is our understanding that you all are contem- 
plating a specific appropriation. 

Ms. Wasserman Schultz. I am wondering why not include a re- 
quest to implement this bill and the funding for it in your budget 
request, why isn’t it in there if you knew that you were going to 
have to implement it? Do you think you can implement within the 
resources of the agency? 

Ms. Nord. No, we certainly can’t do the grant program, and we 
certainly can’t do, I believe, a $5 million public affairs program 
within the budget that we have put out to you now. The Congress, 
it is my understanding, is contemplating specific appropriations. 
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Ms. Wasserman Schultz. I know, that is the third time. We 
aren’t, unless we add it to your request. Why did the Commission, 
knowing that the bill was law, not include a request for funding 
to implement the law? 

Ms. Nord. Because it was our understanding that this committee 
was going to proceed on a separate track for that funding and in- 
deed we would welcome that funding. Let me just be very clear 
that we would welcome that funding. 

Ms. Wasserman Schultz. I am glad to hear that it is just that 
usually we use your budget request as a guide; we take our queues 
from you on what your priorities are. I would think that a signifi- 
cant new mandate like this one as important as this, you would at 
least ask for us to do that instead of relying on the possibility of 
us doing that. I mean, it is not that we were not going to pursue 
that, we are going to pursue it because the chairman has gra- 
ciously agreed to work with us on pursuing that, but it seems in- 
cumbent upon the Commission to have asked for the funding. 

Ms. Nord. Well, we have been in close conversation with your of- 
fice about this. It was our understanding that this would be pushed 
on a separate track and we have made it very clear that we would 
welcome that additional funding. 

Ms. Wasserman Schultz. It is just that there is no indication 
of that in the budget request so at least I am glad that you are in- 
dicating publicly that you are supportive of adding the funding to 
the budget. 

There are several States, Florida, Nebraska, California and Ten- 
nessee that have been contacting my office interested in how to go 
about accessing the grant funds if and when they become available. 
So can you talk to us about the Commission’s process for imple- 
mentation, what you are doing with the education program and the 
grant program? 

Ms. Nord. With respect to the grant program, as you know, the 
agency really does not have any history or mechanism for admin- 
istering grants. Therefore, we have opened a conversation with the 
Centers for Disease Control which does have that administrative 
infrastructure. They are very, very supportive of this. They are 
eager to begin work and as soon as the grant money is appro- 
priated, we will be continuing to move in that direction. 

With respect to the public education aspect of the legislation, we 
are doing a number of things now even though we don’t have fund- 
ing that was contemplated in the legislation. For example, we have 
a staff guidance document that is now being developed, that is 
being put out for public comment which will discuss how manufac- 
turers can comply with the requirements in the legislation. We 
have created a multi-disciplinary team within the agency that is 
developing a public affairs program that will reach out and take 
advantage of the other stakeholders who have a role and an inter- 
est in this. And we have been in contact with them and are work- 
ing to develop a program there. 

Ms. Wasserman Schultz. In terms of the education program, 
how are you specifically planning to communicate to public pool 
owners and operators the drain cover mandate, which is the provi- 
sion that requires that all pools be retrofitted with a drain cover 
or built from now on with a drain cover installed? 
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Ms. Nord. I mentioned we are developing guidance documents 
for pool owners, industry, and State agencies that describe the spe- 
cific ways in which pools will need to meet the drain cover and the 
anti-entrapment device requirements of the legislation. With re- 
spect to the other aspects of this, we are launching a major edu- 
cation and media campaign. We are planning to reissue TV and 
radio public service announcements. 

Ms. Wasserman Schultz. Is that dependent on us providing the 
funding, or are you trying to that within existing resources? 

Ms. Nord. We are 

Ms. Wasserman Schultz. I appreciate the effort the Commis- 
sion has been making, I know you have been working very hard in 
developing what you can within the resources that you have. 

Ms. Nord. My concern here, of course, is that anything we do 
here we take from other things. And we have always seen water 
safety and drowning issues as one of our very important priority 
issues. So we have an ongoing program which we are implementing 
and we will continue to implement that. With the appropriated 
funds we will do more. We will enhance it and make it even more 
robust than it already is. I don’t want you to think that we are 
doing nothing now, because we have a long tradition in this agency 
of working on this issue. With those very welcome appropriated 
funds, we will do more. 

Ms. Wasserman Schultz. I hope to welcome them with you. 
Thank you, Mr. Chairman. 

Mr. Serrano. We always welcome funds. 

Mr. Regula and I have to figure it out, but then we welcome 
them. Mr. Kirk. 


CHINA 

Mr. Kirk. Thank you, Mr. Chairman. In July, Congressman 
Larson and I introduced bipartisan legislation to increase your 
powers, and fines, and staff and you worked well with Chairman 
Dingell because of our concern over China. You remember, as the 
Queen of England would call it, your annis horribilis, your bad 
year. 

Ms. Nord. Not that bad. 

Mr. Kirk. 100 brands of pet food recalled, poison toothpaste 
found in Arlington Heights, Illinois, that I represent, Thomas the 
Tank Engine in the RC2 toys. 

In November, we went to my chairman here to urge a $20 mil- 
lion increase for the Commission, and he was able to find 17 mil- 
lion and that was good. In the middle of that, 4.2 million Chinese 
Aqua Dots recalled after a 20-month-old infant was killed. I note 
the Senate bill increases your fiscal year authorization of a request 
of $80 to $88 million. And I do see just in the last week for China, 
we have on March 4th, gas connectors for space heater that would 
trigger a leak and fire recalled, hooded sweat shirts and 
drawstrings posing a strangulation hazard from China recalled; 
March 5th, infant rattles presenting a choking hazard recall; 
March 6th, Hamilton Beach toasters that catch on fire recall — that 
is just 1 week of Chinese products. 

Now, Congressman Larson and I, we had a long discussion with 
our ambassador to Beijing, Sandy Rant, as you know, the U.S. em- 
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bassy there is about to be completed in time for the Olympic 
games. In the other subcommittee we have worked to keep our old 
embassy, as well as expanding the consulate in Wuhan, population, 
13 million. 

The question I have is you have announced plans to add 50 new 
employees to the Commission, who are you going to send on perma- 
nent assignment to Beijing? 

Ms. Nord. Well, that individual has not been identified as yet, 
sir. 

If I could digress for a moment 

Mr. Serrano. A very lucky person. 

Mr. Kirk. You are going to have permanent CPSC employees in 
Beijing. 

Ms. Nord. At this point, that is not formally in our plans, be- 
cause the commission has not voted on doing that. And this budget 
was sent up before the conversations that I know my staff has had 
with your office. To open an office overseas would be a very large 
thing for our agency. It would be something that the Commission 
needs to vote on. 

Having said that, however, I, for one, would certainly welcome 
having some sort of CPSC presence in Asia. And we would again, 
I am speaking for myself because this is something the Commission 
has not voted on, I would welcome additional funding to have both 
a foreign national as well as an American citizen resident in our 
embassy in Beijing to act as our liaison in Asia. We have got to 
make sure that we don’t look at this as only a China problem, be- 
cause we are seeing more and more imports now coming in from 
other Asian countries, Vietnam is one that comes to mind. So hav- 
ing somebody on the ground would certainly be useful. 

Mr. Kirk. I am just worried that we have really known about 
this problem since July and the Commission hasn’t even come to 
a vote yet. 

Ms. Nord. Well, we have known about the issue of imports for 
quite some time. This didn’t come to anyone’s attention just in 
July, other than the media. The media figured it out in July. 

Mr. Kirk. Congressman Larson and I met with Sandy Rant, and 
then met with Deputy Mr. Wen of AQSIQ, your counterpart agen- 
cy. 

Ms. Nord. Yes. 

Mr. Kirk. He described how his predecessor had been executed 
because of this problem. 

Ms. Nord. Well, not quite. 

Mr. Kirk. On the FDA side of their house. So this has been front 
and center. July, 8 months now. How long does it take to get a vote 
in the Commission? Does it take more than 8 months? 

Mr. Moore. Probably. 

Mr. Kirk. Really? That would be stunning lethargy. 

Ms. Nord. Well, not really, sir. We didn’t have a quorum until 
August, and our quorum evaporated this past February, however, 
that is just a side piece. This agency has been working very, very 
hard to deal with this question. Starting in 2004 we negotiated a 
Memorandum of Understanding with China. We were the first 
agency, our tiny agency was the first. We had a safety summit in 
2005. And then in 2007, we negotiated some very significant agree- 
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ments with the Chinese government. Again, our tiny agency was 
the first to do this. 

Mr. Kirk. Hold on. Your tiny little agency, but in your testimony, 
you say 85 percent of the toys and 59 percent of the electrical prod- 
ucts coming notably from China. 

Ms. Nord. Sure. 

Mr. Kirk. Your mandate is to protect the American people, and 
so if 85 percent of toys and 59 percent coming from China, it 
doesn’t matter how tiny you are. You have got to deploy and pro- 
tect us with the resources and then by adding 50 more people and 
not one identified for China yet. 

Ms. Nord. Again, I, speaking for myself, would certainly like to 
have somebody in the embassy. We have started those conversa- 
tions with the ambassador. We have also discussed with you and 
your staff some of the issues that come about because of having 
staff in China. If we receive funding from this committee to have 
staff in China, I, for one, would be very, very pleased with that re- 
sult. 

Mr. Kirk. When I brought it up to the chairman and said let us 
add $20 million, part of it was we know it costs $250,000 per year 
to deploy. So you already got $17 million with a lot of us wanting 
you to deploy to China. And so we are already had the discussions 
with Ambassador Rant, he already sent a notice to Secretary Rice 
saying if CPSC identifies the person, we will house them imme- 
diately. So could I say, get the lead out of toys and hiring? 

Mr. Serrano. Ah, a pun. 

Ms. Nord. It is detailed in my presentation, and as Commis- 
sioner Moore did as well, that $17 million has been spent on addi- 
tional staff at the ports, IT and our laboratory. 

Mr. Kirk. 85 percent of toys and 59 percent of electrical prod- 
ucts, so I would say you probably have a China issue here. 

Ms. Nord. Again, it would be very helpful to have somebody 
there. 

Mr. Kirk. Thank you, Mr. Chairman. 

Mr. Serrano. I could have sworn you asked for 16 in your letter 
and I was able to get 17. 

Mr. Kirk. Appreciate all 17. 

Mr. Serrano. They are authorized to have three members and 
they have two, and they are both here. If we have a vote break, 
maybe they can have a vote while we are gone. 

Ms. Nord. We have no quorum. 

Mr. Serrano. Just kidding, they had a heart attack in the back. 

Mr. Bonner. 


CPSC AGENCY SIZE 

Mr. Bonner. Thank you, Mr. Chairman. Madam Chair, could 
you tell us how teeny tiny your agency is in terms of the number 
of employees and how has it changed over the past number of 
years. 

Ms. Nord. Our agency, like many agencies in government has 
gotten smaller. We currently have approximately 400 employees. 
Our budget was $62 million, you have increased it to $80 million 
and I appreciate that very much and thank you for it. 
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Mr. Bonner. How would that compare with your counterpart 
agency in China, since so many of the headline stories we have 
read about over the last year or so have involved Chinese compa- 
nies? How large is your counterpart agency in China? 

Ms. Nord. Our counterpart agency in China is known by the ini- 
tials AQSIQ. It covers not only product safety but also FDA and 
other kinds of safety issues. So it is not a dead-on comparison, but 
when I asked my counterpart in China the size of his agency, I be- 
lieve he said he had 120,000 people. 

Mr. Bonner. 120,000 people and we have 400. 

Ms. Nord. Yes. 

INDUSTRIES IN NEED OF REGULATION 

Mr. Bonner. My colleague, Mr. Kirk and others, have outlined 
some of the issues that you obviously and Commissioner Moore 
know probably better than most people have caused us great con- 
cern over the last year. If you could look into your crystal ball and 
predict which industry that currently is not adequately regulated, 
that would pose the greatest threat to American households, where 
would you see the next area of concern that we need to provide you 
resources to put that fire out before it starts? 

Ms. Nord. Are you talking about imports? 

Mr. Bonner. Yes, ma’am. 

Ms. Nord. One thing that we are very concerned about is that 
we have seen a number of what I would call substandard imports 
of all terrain vehicles coming into this country without the kinds 
of safety equipment that you would expect to see and that you do 
see on products manufactured here. 

Another issue that I think we need to be thinking about pretty 
aggressively is the whole issue of generators. Our concern here is 
carbon monoxide poisoning. Our agency just put in place a very ag- 
gressive new labeling requirement that has gone into effect and 
that we are now enforcing and we are in the midst of rulemaking 
that would try to drive down the CO emissions of generators, but 
you are seeing more and more generators being imported from 
Asia. Obviously mattress flammability is something that we are 
concerned about because we have just put in place a major new 
rule dealing with mattress flammability issues. We are in the early 
processes of enforcing that regulation so we are very alert to mak- 
ing sure that any mattresses that are imported meet our require- 
ments. Those would be three things off the top of my head, I would 
be happy to expand on that. 

Mr. Bonner. No. I just think it is good. We have seen before this 
committee several issues that it appeared that government was 
late in responding to. Last week we had a hearing on the subprime 
mortgage issue. And so it is good to know ahead of time if there 
are areas — I mean, you mentioned generators. I know the gentle- 
lady from Florida and I are both from coastal States. So generators, 
especially during hurricane season, are very important. And if we 
are — we have had people die in the central Gulf Coast region be- 
cause they were not adequately notified of the dangers of it. So we 
would just welcome some assurance that these are issues that you 
identify as areas that we need to put more attention to in the fu- 
ture. 
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EMERGING HAZARDS 

Ms. Nord. If I could expand on that. One of the challenges our 
agency has and it is so hard to deal with, and that is the whole 
issue of emerging hazards. If you have a regulation in place, you 
can pretty easily determine if somebody is in compliance with that 
regulation. But most of the consumer products that we all use don’t 
have some government regulation imposed upon them. The market- 
place is too dynamic, and so what we see is products that are com- 
ing in that may meet regulations, or are not regulated, that might 
pose a hazard, and you don’t recognize the hazard is there until 
you start investigating, until, unfortunately, an accident occurs. 
And that is the thing that our agency is faced with all the time 
every day, and it is very difficult for us. 

Congressman Kirk referenced Aqua Dots. He said it killed a 
child. It did not. Anyway, that was a product that was a hazard 
that really couldn’t have been anticipated. Once we saw it, our 
agency moved very, very quickly to deal with it. But the challenge 
we have is dealing with issues as they come up over the horizon. 

Mr. Bonner. Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. 

Mr. Goode. 

Mr. Goode. Thank you, Mr. Chairman. 

Let me ask you this. With regard to the lead-painted toys, which 
I know has been touched upon, how many of those 120,000 employ- 
ees over there in China inspected the toys that were coming to 
Mattel and the other toy manufacturers in the United States? 

Ms. Nord. I have no idea. 

Mr. Goode. Do you think any? 

Ms. Nord. I don’t have any idea. 

Mr. Goode. There are 120,000 that they allegedly have over 
there. Did they inspect — ^you know, we are talking about a product. 
But do they inspect anything like food products, or do they have 
a different agency in China? 

Ms. Nord. No. AQSIQ has responsibility for food. It is much 
broader. 

Mr. Goode. So if we were doing a little comparison, we would 
have to include the USD A along with you and probably several 
other agencies of the Federal Government? 

Ms. Nord. Yes. 


TRADE WITH CHINA 

Mr. Goode. All right. Let me ask you this then. Do you know 
what the trade deficit with China was last year? 

Ms. Nord. Significant. 

Mr. Goode. Yeah. Probably over $300 billion. I am thinking 
about $350 billion. What is the trade deficit in getting toys in all 
the products you look at from China? 

Ms. Nord. You are getting beyond my — I can’t at this point. I am 
sorry. 

Mr. Goode. But we are importing a whole lot more than we are 
sending over there, a whole lot more. 

Ms. Nord. Yes, of course. 
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Mr. Goode. All right. Let me ask you this. I know the adminis- 
tration, as was President Clinton before the current President, was 
a big advocate of permanent normal trade relations with China. 
From your perspective, as head of the Consumer Product Safety 
Commission, would you say that the permanent normal trade rela- 
tions with China has been an outstanding success? 

Ms. Nord. I really couldn’t comment on the merits of that, other 
than to say that we have seen an increase in imports over the past 
10 years or so. And our responsibility is to make sure that 

Mr. Goode. Have we seen an increase in unsafe imports? 

Ms. Nord. Our recalls are primarily of imported products, but 
most products that we use seem to be imports. 

Mr. Goode. All right. Do you think that helps the economy in 
the United States, those jobs that we are giving them in China to 
make the tainted lead products and whatever else they are ship- 
ping over here? 

Ms. Nord. Well, I would have personal views on the economics 
of it, but my responsibility is the safety, and that is what we really 
focus on. 

Mr. Goode. Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. 

I at least run the risk of getting involved in foreign affairs, which 
I do. The Commission took the big hit on China. That is a fact. But 
we were all responsible. Congress and administrations have always 
kind of given China a pass. I mean, we forget — in fact, if you read 
and listen to our commentators, communism is dead, supposedly. 
It ended with the end of the Cold War. Mathematically, that is to- 
tally incorrect if the largest country in the world, most populous, 
still is a very serious Communist country. I am all for trade and 
all. But in general, China has gotten a pass. I can’t help but think 
how upset we would be over these products if they had come from 
Venezuela. 

Mr. Goode. Mr. Chairman 

Mr. Serrano. No, no, no, present company excluded. You have 
always been pretty strong on that, and I say that publicly. But 
China has gotten a pass, and we are outraged now that the Com- 
mission didn’t catch everything. Well, I think every arm of govern- 
ment, every agency, has not been catching what has been coming 
from China both in that area and in other areas. 

REAUTHORIZATION FUNDING 

We already spoke about the database and the cost for the data- 
base. What else do you see in the reauthorization that gives you 
funding concerns? What should you tell us about so that we are 
aware of it ahead of time? 

Ms. Nord. There are a number of directions in the legislation for 
us to promulgate regulations that are not contemplated right now 
in our regulatory agenda. So we will need to be starting new regu- 
latory proceedings, and that will, of course, be a staffing issue. A 
management issue that I have is the whistle blower provision of 
the legislation. Right now our agency, like all other Federal agen- 
cies, is subject to the general whistle blower provision. The Senate 
bill does, however, overturn long-standing CPSC policy regarding 
our employees making decisions as to whether they will make 
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themselves available to testify in either court proceedings or legis- 
lative proceedings right now. It is a decision that is made by their 
supervisors and their management and the legislation makes it 
very clear that the individual employee would have the ability to 
make that decision. That poses some concerns to me about how we 
are going to be able to manage our employees and projects. And 
that has fiscal concerns as well. Those are two things that come to 
mind immediately. What I would like to do if I might, sir, is pull 
together just a list of the new regulatory and administrative en- 
forcement requirements and price them out for you. 

Mr. Serrano. Sure. I am sure that you have done it to some ex- 
tent, maybe to a full extent. But these issues are of such concern 
to us, that if you look at the first bill put together, last year’s bill, 
by this subcommittee, the preamble if you will, the opening state- 
ment of the report speaks strongly about this subcommittee’s desire 
to have a theme of consumerism and protecting consumers. So we 
directed that. That was purposely done. So if you see us with great 
interest in your Commission, it is because the whole committee has 
decided that this is an issue of great importance to us and we want 
to make it a theme of the subcommittee. That is what we did last 
year. We intend to do it again. 

Assume for a second that the reauthorization bill is approved 
and signed by the President. Do you expect the administration to 
send Congress a budget amendment that reflects that increased 
cost? And would you encourage them to do so? I know 0MB gets 
in the way, but would you expect one to come? I mean, there will 
probably be another 20 supplementals before the President leaves 
office. 

Ms. Nord. I think it is going to be very difficult for our agency 
to absorb those new requirements without new funding unless we 
take things away from what we have said we are going to be doing 
this year. So I would not be surprised to be in front of you again. 

Mr. Serrano. I know you would be in front of us again. Would 
you recommend — there is only us here. Nobody else has to know. 
The President won’t know if you say it out loud. Would you rec- 
ommend that they send us a budget supplemental request? 

Ms. Nord. Again, without knowing what final legislation is like, 
I feel I need to be cautious here, sir. But I do not see how we will 
be able to implement many of those requirements without new re- 
sources. 


IMPORT SAFETY INITIATIVE 

Mr. Serrano. Let me talk to you about import safety. The 2009 
budget request includes an increase of $3.2 million and 24 full-time 
equivalent employees for an import safety initiative. I know you 
have spoken about it somewhat, but what are the goals? What do 
you see happening here? And if an inspector finds a shipment of 
unsafe products, what happens then? Does the Commission have 
the power to stop the shipment from reaching the marketplace? At 
what point do you exercise powers that you have? And, you know, 
I would like to see people yelling and screaming that the Commis- 
sion is overstepping its boundaries on behalf of the consumer. That 
would be a great thing, and you would get a standing ovation from 
this committee. At least from Mr. Regula and I. 
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Ms. Nord. What we intend is to have a division within our Office 
of Compliance that has focused responsibility for import surveil- 
lance. And we have created that division now with this new fund- 
ing. We just did it at the beginning of the year and have appointed 
a head of it, the deputy, and we are now in the process of staffing 
that. What that means is that we will have a full-time person, per- 
manent person assigned to this country’s busiest ports. And I 
would be happy in a closed session to discuss with you in more de- 
tail which ports those would be. We do see the phenomenon of port 
shopping, so I am reluctant to have our plans discussed fully and 
publicly, but would be happy to do that either in writing or 

Mr. Serrano. I never thought there would be a top secret part 
of this committee. I am used to it in Homeland Security, where 90 
percent of what is discussed is discussed, you know, “oh, we can’t 
tell you that in public.” But I understand. You don’t want to alert 
people to 

Ms. Nord. Port shopping is a phenomenon that we do see. So we 
obviously want to minimize that. But those people will have on-the- 
line responsibility to work with their counterparts with Customs at 
the ports specifically. 

We have had people at ports but not permanent full time. So 
that is one aspect of it. Another aspect of it is to really redefine 
our relationship with Customs and Border Protection through what 
is known as the ITDS system. We have now accessed Custom’s 
Automatic Commercial Environment System, which is a database 
of basically the charts, the cargo that is coming into our ports. And 
by the end of the year, we will have 18 people who will have had 
the specific clearances and the training in order to access that sys- 
tem. What that means is that they will know that these products 
are coming before they get there, so that they can, in a more fo- 
cused and targeted way, pull shipments and identify shipments. 
The other thing that this does is allow us to track the exporter and 
the importer. So that if we have some bad actors that we are aware 
of and we see them having other shipments coming in, we can 
focus our attention on those kinds of shipments. There is so much 
product coming in to this country every single day that what we 
have to do is develop a risk-assessment process, and that is one of 
the things we are doing with the new IT funding as well. So that 
will hopefully allow our inspectors to focus on higher risk kinds of 
cargos in a very effective way. Finally, we have arranged with Cus- 
toms to get them to also test some of the product 

Mr. Serrano. Customs? 

Ms. Nord. They have laboratories and 

Mr. Serrano. They will blame it all on immigrants, trust me. Be 
careful. They have a knack for blaming everything on immigrants. 

Ms. Nord. Thank you. I appreciate that word of warning. We 
have also now purchased something that are called XRF machines, 
which are able to screen products, at least with respect to the lead 
paint issue, in a more effective and efficient way. We now don’t 
need to send all of the product to the various labs for testing, only 
the product that fails the screening test. Again, that is another way 
of becoming more efficient. 
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Mr. Serrano. Just one last question on this. What percentage of 
imported products do you think you will be able to review through 
this initiative? 

Ms. Nord. a miniscule percentage. Just a tiny percentage. 
Again, what we need to be working towards is a system that allows 
us to be focusing on the higher risk kinds of products. I mean, if 
I could give you what was a startling statistic to me, the FDA has 
well over 400 inspectors. I mean, their inspection corps is bigger 
than our agency, and they inspect 1 percent of the incoming prod- 
uct. We have more things under our jurisdiction than they do. So 
we have to make sure that we are focusing on high risk kinds of 
shipments, and that is one of the things that is my highest priority, 
to get that infrastructure, those mechanisms in place. That is a 
daunting task, sir. 


INDUSTRY-FUNDED TRAVEL 

Mr. Serrano. Let me ask you my last question. As you know, the 
subcommittee expressed serious concern over reports that members 
of the CPSC accepted industry-funded domestic and international 
travel. In fact, the subcommittee included provisions in the 2008 
bill to prohibit industry financed travel by any regulatory body 
funded in our bill. This is your first appearance before the sub- 
committee since the reports of such travel were publicized. Could 
you comment on the reasons why travel was accepted, financed by 
entities that the CPSC regulates? Could you also comment on the 
internal procedures used to review and authorize such travel? I un- 
derstand that in one case, for instance, the approval occurred after 
the trip was taken. This, I think, added to the woes of the Commis- 
sion. It gave a very serious impression, and I think well based at 
times, that some how you were not protecting the consumer, that 
you were hanging out with some of the culprits. What can you tell 
us? What happened? Why did it happen? Can it happen again? 

Ms. Nord. Okay. Well, I agree that it added to the woes of the 
Commission, and it was not helpful to us. The Product Safety Act 
has a specific provision that Congress wrote originally when it 
wrote the act that allows us to accept gifted travel from outside en- 
tities. So that is one aspect of it. Two, the agency has been com- 
plying with the regulations that apply government-wide that were 
put in place by GSA dealing with the acceptance of funding from 
nongovernment sources. Both Commissioner Moore and I have 
taken trips that were funded by nongovernment sources, not on a 
regular basis; certainly not on the scale that was reported in the 
newspaper. In my instance, I think it was three trips, and Commis- 
sioner Moore’s instance, it was two. All the trips were vetted before 
they were accepted. 

Mr. Serrano. By? 

Ms. Nord. By our ethics officer and our General Counsel’s Office 
and were signed off by the executive director of the agency. You 
referenced one that was done after the fact. The vetting was done 
before the fact, and verbal approval was given. The paperwork in 
that instance was signed after the fact. But the vetting was done 
before the trip occurred. So we have in place a process that is fairly 
rigorous to look at these things. We certainly do not accept gifts of 
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travel from an entity that is being regulated by the agency. 
Now 

Mr. Serrano. When you say you don’t accept, this is after this 
came to light last year? This is a new procedure or always? 

Ms. Nord. No, no. 

Mr. Serrano. Because if it is always, then you are making it 
sound like there was no basis for the concern, and the concern was 
pretty serious, and I think, you know, baseball is 75 percent pitch- 
ing. What we do is 75 percent perception. 

Ms. Nord. Sure. 

Mr. Serrano. And the perception was that this was no good, 
that this was bad. 

Ms. Nord. Well, each of the trips goes through an ethics exam- 
ination before it is approved. And to my knowledge, because a lot 
of this happened before I was even at the agency, each of those 
trips did go through that vetting; certainly for the trips that I was 
involved in they did. But as soon as it came to light and questions 
were raised, I put in place a policy saying that we would not accept 
any nongovernmental funded trips. We have had conversations 
with you about how that is going to impact our budget because one 
of the reasons we do this is that you can either spend taxpayers’ 
money to go and talk to manufacturers about their legal respon- 
sibilities or you can spend their money. 

Mr. Serrano. I understand that. I told you we were on your side 
in trying to make the agency work well; right? 

Ms. Nord. Sure. I appreciate that. 

Mr. Serrano. Let me give you some advice. Don’t use that rea- 
son. That is the old police department thing about cops are taking 
bribes because they didn’t make enough. And that was not a good 
reason for them to take bribes in the old days or in any time. I 
would hope that you understand that, first of all, this committee 
could not end this hearing today without bringing that issue up; 
secondly, that it does concern us, it concerns the public, concerns 
the media and that the perception was not good. And I hope that 
rather than spending time saying we did something that was under 
the rules at that time or within the rule, simply stick to this new 
plan that it can’t be done. You don’t leave that door open for any 
accusation, correct or not, that you are not on the side of the con- 
sumer. 

Ms. Nord. Well, I understand. And we tried to address it imme- 
diately when it came up. We recognized that you have recognized 
our need to be out there going around the country, policing the 
marketplace, and so very much appreciated the fact that you have 
designated specific funds for that purpose, and we will use them 
well in that way. 

Mr. Serrano. Thank you. 

And now a man who has never turned his back on the consumer, 
Mr. Regula. 


PURCHASING SAFE TOYS 

Mr. Regula. Well, along that line, what would you advise a 
friend of yours who is going out to do a lot of shopping for toys for 
her children or family? How would you advise her what to look for 
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and use her power as a purchaser to try to ensure that these toys 
that he or she is going to buy are safe? 

Ms. Nord. What I would tell that mother is to look for age-ap- 
propriate toys, to be a label reader and make sure that the toy that 
she is purchasing is appropriate for her child. The toy market, 
where we see the most deaths and injuries from toys are children 
choking on small balls, children on skate boards and scooters, espe- 
cially riding them into the street and into traffic. We saw several 
children die on trikes last year. In fact, two of them rode the trikes 
into the swimming pool. So there are dangers there. But parents 
need to make sure that the toys that they buy for their children 
are appropriate for their children. And that is the strongest piece 
of advice I could give. 

Mr. Regula. That would be appropriate in the judgment of the 
parent, in a way, to not buy something that is beyond their age 
level and using, but that doesn’t address the problem of lead paint 
or possibly some of the manufacturing processes that might make 
these toys undesirable. I suppose there is really no way to get at 
that entirely. 

Ms. Nord. Well, there really isn’t unless you choose to turn our 
agency into an agency that inspects all product manufacturers. But 
that would mean that our agency would be very, very different 
from the one it is now. 

Mr. Regula. Very large. 

Ms. Nord. It would be very, very large. So what we need to do 
is put in place procedures and processes to make sure that manu- 
facturers know their obligations and comply with them; that we 
have the ability to police the ports; that we have the market sur- 
veillance operation in place; and that we enforce laws and do it in 
an aggressive way. 

Mr. Regula. The best tool is well educated purchasers. 

Ms. Nord. That certainly is true. 

ROLE OE CUSTOMS 

Mr. Regula. One last question. What is your role vis-a-vis Cus- 
toms? It seems to me like there is similar overlap here. How can 
you decide whether customs is going to be responsible for the safety 
of a product or your agency is going to be responsible? 

Ms. Nord. Well, our statutes are quite clear on that point in that 
Customs has the ultimate responsibility to seize and deal with the 
product. And we work very closely with them. If we can show a vio- 
lation of a regulation, that is an easy call for Customs to make be- 
cause then they will deal with the violative product. They will seize 
it. They will destroy it. They will send it back to where it came 
from. 

Mr. Regula. But does Customs have laboratories to evaluate 
products like paint? Do they have that capability? 

Ms. Nord. Well, they do have some laboratories, but they have 
never really been used in that way up until this past year when 
we forged this new relationship with them so that they are now 
making their laboratories, some of their laboratories available in 
appropriate circumstances. But what we have done with respect to 
the lead paint issue specifically is that we have some new screen- 
ing tools and devices in place at the major ports. There is a screen- 
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ing machine called the XRF, please don’t ask me what that stands 
for because I can’t tell you. But it does allow us to screen for heavy 
metals right there on the spot very quickly. So that has been veiy, 
very helpful. But going back to the bigger question, we work with 
Customs. We consult with Customs. We ask Customs to do things 
for us, and generally they are very supportive and are helpful to 
us in that way. But, you know, at the end of the day. Customs’ 
main focus is Homeland Security. So, you know 

Mr. Regula. Homeland Security would certainly include the se- 
curity of the children. 

Ms. Nord. Well, it has certainly been defined that way this year, 
sir. 

Mr. Regula. Do they have people in China, for example, that 
have some degree of oversight? 

Ms. Nord. Customs does have a big presence abroad, yes. 

Mr. Regula. Thank you, Mr. Chairman. 

Mr. Serrano. Thank you, Mr. Regula. 

Now a member who will never, ever forget to leave the territories 
out of any legislation in the future. 

Ms. Wasserman Schultz. Ever, ever again. 

Mr. Regula. She did that? 

Mr. Serrano. She did that. 

POOL DRAIN COVER MANDATE 

Ms. Wasserman Schultz. Ms. Nord, going back to the drain 
cover mandate that is in the Pool and Spa Safety Act, how was the 
agency planning on enforcing the mandate? And are you going to 
be hiring inspectors to make sure that pools are compliant? 

Ms. Nord. Well, at this point, what we are doing is putting out 
a guidance document that will outline what the responsibilities are. 
And as it goes into effect 

Ms. Wasserman Schultz. Who is that being distributed to? 

Ms. Nord. It will be distributed to the manufacturers, to the re- 
tailers, to the product sellers and also 

Ms. Wasserman Schultz. This is a retroactive provision? 

Ms. Nord. Yes. 

Ms. Wasserman Schultz. So a pool owner, an existing pool 
owner isn’t going to have any interaction with those kinds of enti- 
ties? 

Ms. Nord. No. 

Ms. Wasserman Schultz. How are you supposing to make sure 
that existing pools retrofit their pools with drain covers? 

Ms. Nord. Private pools? 

Ms. Wasserman Schultz. Yeah. 

Ms. Nord. I would like to come back to you with that because 
there is an ongoing debate within the agency about how exactly we 
are going to be able to do that. There are some issues that we have 
discussed with your staff about the legal ability for us to do that. 
So it is a subject of ongoing debate within the agency. 

Ms. Wasserman Schultz. Okay. I mean, there isn’t any question 
that that is what is required in the law. 

Ms. Nord. I understand. But 

Ms. Wasserman Schultz. And I would assume that because it 
is required in the law, the law gave you the authority to ensure 
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that the law could be enforced. I mean, that is what you are; you 
are an enforcement agency. 

Ms. Nord. There are going to be some legal issues with respect 
to retrofits that we are grappling with. And again, we have started 
the conversation with your staff, and we would like to continue. 

Ms. Wasserman Schultz. Okay. Well, let us know how we can 
help you with that. 

POOL AND SPA SAFETY FUNDING 

Commissioner Moore, you stated in your testimony that the 
CPSC was compelled to achieve staff reductions through nontar- 
geted means, such as attrition, early outs and buyouts, resulting in 
the loss of key staffers and experts in areas including drowning 
prevention. Now, the testimony here today maintains that the fiat 
funding that is being requested of $80 million is sufficient to meet 
the resource needs that the agency has. And I am not sure how 
that is true if you have a new mandate for pool and spa safety and 
you have lost your drowning prevention expertise. 

Mr. Moore. Well, that issue is not covered under the — what we 
are working within this appropriation process is the amount of 
funding allocated to us by the President’s budget office. 

Ms. Wasserman Schultz. Did you ask, did the Commission ask 
the President to include funding for the Pool and Spa Safety Act? 

Mr. Moore. No. I don’t think we did. No. No, we did not ask for 
that. So that is the foundation of what we 

Ms. Wasserman Schultz. I am still not understanding why the 
Commission didn’t ask for the funding to implement this if you 
have lost your drowning prevention expertise and you have asked 
for fiat funding and you know you can’t really fully implement the 
law without additional funding. 

Mr. Moore. Well, we expected that the Congress would make the 
increased funding available for us. 

Ms. Wasserman Schultz. Every agency gets new mandates 
every year, and the agency is expected to signal to the Congress in 
the budget request that they need the funding. How are we sup- 
posed to know, other than I am on the subcommittee, that you need 
the funding and want the funding unless it is included in the budg- 
et request? It doesn’t just happen by osmosis. 

Mr. Moore. No, you are certainly right about that. 

Ms. Wasserman Schultz. Wouldn’t you think that you should 
send a signal to the Congress that after getting a new mandate like 
the Pool and Spa Safety Act that it should be asked for in your 
budget since you can’t fully implement it and not rely on the possi- 
bility of it being added on top of your budget request? 

Mr. Moore. Well, there is some uncertainty there in terms of 
what would be the next step in the Congress in terms of funding 
that provision. 

Ms. Wasserman Schultz. What uncertainty? It is authorized for 
the next 5 years, and then Congress should be appropriating it. 
Why wouldn’t the Commission ask for it? 

Mr. Moore. I agree. 

Ms. Nord. A point of clarification. Our budget request went to 
0MB before the legislation passed. So we weren’t dealing with a 
piece of legislation at that point. 
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Ms. Wasserman Schultz. There were 2 months that elapsed be- 
tween when the legislation passed and when your budget was sub- 
mitted to Congress. 

Ms. Nord. But our 

Ms. Wasserman Schultz. It isn’t amendable after it goes to 
0MB? 

Ms. Nord. Our request went to 0MB well before the legislation 
passed. 

Ms. Wasserman Schultz. When did your request go to 0MB? 

Ms. Nord. Before the legislation passed. 

Ms. Wasserman Schultz. And is it not 

Mr. Moore. We certainly agree with you and would very much 
like to see increased funding added. 

Ms. Wasserman Schultz. No. And you have established that, 
and I appreciate it. It is just that you, in your testimony. Commis- 
sioner Moore, said that you have lost your drowning prevention ex- 
pertise. So if you haven’t asked for the funding, and you have 
asked for flat funding for the whole agency, and we are not sure 
how much we are going to be able to give you to implement this, 
how are you going to do it without your drowning prevention ex- 
pert? On top of the fact that last year you took this out — you took 
drowning prevention out of your list of strategic priorities. All of 
those combined are not very strong signals that the CPSC makes 
drowning prevention a priority any longer. Are you hiring a person 
to replace the drowning prevention expertise that you lost? 

Mr. Moore. I don’t hire people for the Commission. 

Ms. Wasserman Schultz. It is just that it was in your state- 
ment. That is why I am asking you. 

Ms. Nord. Commissioner Moore’s statement referenced one indi- 
vidual who did retire after many years of service. We have other 
people who have expertise in that area, and indeed. Congress- 
woman, our leading spokeswoman on this, who actually lost her 
child through a drowning accident, is out in California tomorrow 
giving a major speech on this particular issue. There are people 
within the agency who do have expertise dealing with this, as Com- 
missioner Moore just referenced one individual who didn’t happen 
to retire. But there are 

Ms. Wasserman Schultz. Are you going to be adding drowning 
prevention expertise in the event that you get funding to imple- 
ment the Pool and Spa Safety Act? 

Ms. Nord. If we get the funding, absolutely, of course we will. 

Ms. Wasserman Schultz. Thank you very much. 

Mr. Chairman. I yield back. 

warning labels in difeerent languages 

Mr. Serrano. Thank you. I have one last question before we 
wrap up today, and we thank you for your indulgence. One of 
America’s probably best kept secrets is how much advertising is 
done in this country in languages other than English. I think the 
English-only movement would have a heart attack if they saw how 
much is spent on advertising in languages other than English. 
Now, consumer advocates have always held that there should be 
warning labels in languages other than English. Courts have said 
at times that there should be; other courts have said that there 
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shouldn’t be. But I think that if you advertise a product in a lan- 
guage other than English, you should have warning labels in that 
language. And I would like that to be the case. What is your 
thought on that? And I am specifically limiting it now, as bad as 
this may sound to the advocates of using many languages, I am 
specifically limiting to those who sell you the product in a language 
other than English. Should they not also give you the warning la- 
bels in that language? Big issue in New York and Florida and 
Ohio. 

Ms. Nord. That is something that we struggle with and have in- 
ternal conversations about all the time in our agency. And indeed 
this issue came up most recently with our warning label that we 
are requiring on all generators. At the end of the day, the way the 
Commission addressed this issue was to say that we would encour- 
age the use and allow the use of labels in languages other than 
English. There is a concern that when you put the label in different 
languages, the label size is impacted. The impact of the label is im- 
pacted, which I know is not at all what you want to hear in my 
response to this question. But I give it to you because I want you 
to be aware that this is something that we debate internally on a 
regular basis, and we have got actually a staff of human factors ex- 
perts who advise us on these things. 

Mr. Serrano. Well, keep in mind that they advertise, for in- 
stance, in the case of Spanish, there are hundreds if not thousands 
of radio stations that are totally in Spanish. You now have a new 
trend in the last 4 or 5 years of stations that are bilingual in na- 
ture where the disc jockey may speak in Spanish, the commercials 
are in English or vice versa or you go back and forth during the 
whole day. In fact, the number one stations in New York and L.A. 
happen to be Spanish radio stations. And that is what they do; 
they mix it up for the younger crowd and so on. 

But here is my point. If you are advertising in Spanish, in the 
case of Spanish, you are doing it for two reasons: One, because cul- 
turally it is a nice thing to appeal to that group. But also because 
you know that there are some other older folks perhaps, not the 
younger folks, older folks that you can sell your product to easier 
in that language. Don’t you then have a responsibility to warn 
them of the problems in that language also? And let me tell you 
that this is a big issue on another level, too. The Federal Trade 
Commission, I think, has no clue as to what is said on Spanish TV 
and radio when it comes to advertising and what is advertised. 

Ms. Nord. Really? 

Mr. Serrano. Oh, I don’t think they really do. In fact, touching 
on a very touchy subject that I have done before, if you saw how 
many items are sold in Spanish that say, if you buy a particular 
crucifix, you will never be ill again — and I know that is a dan- 
gerously touchy subject — but I don’t think you could see that in 
English. Somebody would be questioning what they have seen. The 
latest one has five bottles of water that come from the Holy Land. 

Ms. Wasserman Schultz. Will the gentleman yield? 

Mr. Serrano. Yes. 

Ms. Wasserman Schultz. At least 30 percent of my district is 
Hispanic, at least 25 to 30 percent. And the consumer products 
have even evolved to the point, as I am sure you know, where if 
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we have a warning label that is only in English when many, many, 
if not most, products now — you go into a toy store in Florida, and 
you have two different sets of labels on what the product is called. 
If you have a Dora Exploratory, it will say doll in English — I am 
sorry, Mr. Chairman — whatever doll is in Spanish. 

Mr. Serrano. Muheca. 

Ms. Wasserman Schultz. Thank you. So it is kind of mind bog- 
gling that you can have the labels for the product themselves pro- 
moting and advertising to Latino families to sell you the product 
and then not give them the appropriate warning labels because we 
are worried that we logistically couldn’t figure that out. That 
means that, at least in my district, 30 percent of the people, we 
don’t care that they get the safety warning, but we want them to 
buy the product. That is really the wrong message to be sending. 

Mr. Serrano. Getting back to the Federal Trade Commission, I 
don’t think they know what is advertised in Spanish, and some of 
it is scary. And like I said, I touch on a very touchy subject because 
some people would say I am touching on religion. They did bring 
in somebody who was selling a crucifix that supposedly would cure 
cancer, and they took care of that for a while. And, you know, 
again, faith versus selling you something for $29.99 I think are not 
the same issue. So I know internally you struggle with it. I think 
the message that we would like you to take back is, if someone is 
spending millions of dollars and the industry spends billions of dol- 
lars advertising in languages other than English, mostly in Span- 
ish, if they can sell, as the gentlewoman has stated 1 mean, de- 

pending on where I buy tooth paste, it is either in English or in 
two languages. And if I go to the south Bronx district, certain parts 
of my district, just about every product I buy, on the tube itself, 
and on the box, has two languages. Well, then why not warn me 
in two languages, too? 

Ms. Nord. I hear you. 

Mr. Moore. But generally, the Consumer Product Safety Com- 
mission, that is not our focus. Our focus is to get a product, that 
is dangerous to the family, off the market entirely, not have a label 
that is saying there is a problem with it. Our job — we get it off the 
shelves. That is what we do. 

Mr. Serrano. Well, I understand that. And we are all hopeful 
that you will keep getting unsafe products off the shelf But you 
also do get involved in general consumer issues, and those issues 
have a lot of different tints to it, not just the simple one — or the 
dramatic one of taking a product off the market. We thank you 
both for your testimony. We thank you for your appearance before 
the committee. We thank the members of the committee, and we 
look forward to working with you to make sure that the Commis- 
sion’s work is carried out properly on behalf of the consumers. We 
stand ready to support you in any way that we can. This hearing 
is adjourned. 
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Questions for the Record 
Submitted by Chairman Jose E. Serrano 


1 . New Funding requirements under the reauthorization . Both of you mention 
in your testimony that the Commission will be in contact with the 
subcommittee in the future regarding additional funding that may be required 
as a result of the new regulatory, enforcement, and other mandates likely to be 
included in the final reauthorization bill. For planning purposes, the 
subcommittee needs as much information as possible on the Commission’s 
potential funding needs. 

■ What are the speciilc initiatives in both the House and Senate 
versions of the reauthorization that will require additional funding 
in FY 2009, and what are your current estimates of that funding? 

■ How many more employees will be necessary to fulfill the new 
requirements under either version of the reauthorization? 

RESPONSE: The attached CPSC staff document (dated April 1, 2008) 
estimated funding and staffing requirements for each provision of the Flouse 
and Senate versions of the reauthorization. Subsequent to preparation of these 
estimates, CPSC staff has had further discussions with House and Senate 
authorizing committee staff regarding Section 7 of the Senate version of the 
legislation. At the request of Senate staff, CPSC staff is developing further 
estimates based on possible revisions to the language in Section 7. 

[Clerk ’s note: These updated CPSC staff estimates are included in the attached 
document entitled, Public Database of Incidents: Preliminary Business Case . 1 
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[Title I - Children's Product Safety | 

7.5 technical staff; 2.5 
attorneys; 3 compliance staff; 
$515,000 for contract 
support. 
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Estimated Costs of H.R. 4040 for CPSC (12/19/07) 

2009 Resources 


Title House Provision 

Short Title- Table of title of the Act is the “Consumer Product 

Contents. Safety Modernization Act.” 

References. “Commission” refers to the “Consumer Product Safety 

jCommission.” Amendment of a section or other 
provision amends the CPSA, unless expressly stated 
'Otherwise. 

Authority to Issue Provides Commission with authority to issue regulations. 

Implementing as necessary, to implement the Modernization Act. 

Regulations. 

Ban on Children's Makes children’s (age 1 2 years or younger) product 

Products Containing containing more than specified amounts of lead a banned 
Lead; Lead Paint Rule, hazardous substance effective 1 80 days after date of 

enactment (600 parts per million; effective 2 years after 
;date of enactment, 300 parts per million; effective 4 
jycars after date of enactment, 100 parts per million or 
lowest amount feasible to achieve). Provides for 
periodic review of standard by Commission. 

^Commission may, by rule, exclude certain products and 
materials, establish, mote protective standards, etc. 
Requires Commission to reduce the standard applicable 
|to lead paint from 0.06 percent to 0.009 percent and set 
i0.009 milligrams per centimeter squared standard for 
surface coatings on children's products, not later than 

1 80 days after enactment. Provides Commission with 
authority to extend the implementation periods for the 
:ban m lead in children’s products and the lead paint rule 
under limited circumstances. 

Mandatory Third-Party, Amends CPSA to require third-party testing and 

Testing for Certain : certification by manufacturers and private labelers of 

Children’s Products. certain children’s (12 years of age or younger) products 
and packaging, effective one year after date of 
: enactment. Provides Commission or independent 
standard-setting organization authority to certify or 
decertify laboratories. 
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.8 technical staff; .5 
compliance staff; .3 attorney 
(contract costs shown in sec 
105) 

7.6 technical staff; 1 attorney; 
2 compliance staff, $165,000 
for contract costs. 

1 compliance staff; .9 
technical staff; .25 attorney, 
$10,000 for contract costs. 
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Title House Provision 

Tracking Labels fox Requires manufacturers of children’s products to place 

Children’s Products. Tracking labels (“to the extent feasible”) on products 
(effective one year after date of enactment). 

Standards and Requires Commission to replace voluntary standards for 

Consumer Registration durable infant or toddler products with consumer product 
of Durable Nursery safety rales that arc the same or more stringent. Requires 

Products. ^Commission to commence rulemaking not later than one 

year after the date of enactment and promulgate rules for 
no fewer than two categories of durable nursery products 
every six months thereafter. Requires Commission to 
promulgate rule not later than one year after date of 
enactment to require manufacturers of durable infant or 
• toddler products to provide consumers with registration 
forms. Requires Commission to conduct study on 
effectiveness of consumer product registration forms and 
report findings to Congress not later than four years after 
date of enactment. 

Labeling Requirement Amends the FHSA to require that, when a product’s 
for Certain Internet packaging requires a cautionary statement (e g., as in 

and Catalogue :balfoons, small balls, marbles) the advertising for the 

Advertising of Toys product, including on internet sites and catalogues, must 
and Games. bear the same cautionary warning. Treats requirement as 

,a rule, violation of which is treated as a prohibited act 
'undertheCPSA- Effective 180 days after enactment. 
Commission may, by rale, modify the requirement. 

Study of Preventable Requires Comptroller General to begin study not later 
Injuries and Deaths m Than 90 days after the date of enactment to assess racial 
Minority Children disparities of rates of preventable injuries and deaths 

Related to Consumer associated with the use of certain products intended for 
Products. use by children. Requires Comptroller General to report 

:findings to Congress not later than one year after date of 
jenactmenl. 
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S600,000 for study plan, 1 .4 
technical staff, ,5 attorney; .5 
compliance staff Does not 
include S20 million potential 
startup contract and data 
integration costs; (Note: 
beginning in 2010, recurring 
costs are S3. 7 million for 8 IT 
staff, 5 technical staff and 

SI. 8 million m contract 
costs). 


I compliance staff; 2 
attorneys. 

2 compliance staff; 1 
attorney; 2.2 technical staff 

Costs tdollars in thousands) for First Year (2009) 
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Title ! House Provision 

Public Disclosure of Shortens notification period from 30 days to 15 days that 
Information, the Commission must provide to companies before 

'releasing information from any source concerning 
products oFthosc companies. Shortens penod for 
, seeking injunction to prevent release from 10 to 5 days. 

: Eliminates requirement that CPSC publish a “public 
health and safety” finding in the Federal Register before 
^further shortening notice period. 

Publicly Available .Requires Commission to assess theefficacy of the Injury 

Information on ; Information Clearinghouse and, not later than 180 days 

Incidents involving jafter the date of enactment, provide to Congress a plan 
Injury or Death, Tor establishing a searchable internet database to make 

the information contained therein more easily accessible 
to consumers. 

! 

i 

Prohibition on Applies CPSA stockpiling prohibition to all statutes 

Stockpiling under iCommission enforces, 

other Commission- 
Enforced Statutes. 

Notification of Amends reporting requirement in Section 15(b) of the 

Noncompliance with CPSA to include report of ooncompliance with FHSA, 
any Commission- ;FFA and PPPA. 

Enforced Statute. * 

Enhanced Recall Enhances recall authority of Commission. Provides for 

Authority and Commission approval of coircctive action plan, including 

Corrective Action remedy choice, and amendment or revocation of action 

Plans. plan if necessary. Requires Commission to establish 

guidelines not later than 180 days after date of 
enactment, setting fordi uniform class of information to 
be included in any notice that is required as part of a 
corrective action plan. 
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I compliance staff; .5 
attorney. 

2 compliance staff; 2.5 
attorneys. 

.6 technical staff; 3 attorneys; 

2 compliance staff; 525,000 
for travel; SlOO.OOOfor 
litigation support. (Note; the 
Department of Justice may 
incur increased litigation 
costs to support civil penalty 
actions). 
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Costs (dollars in ihousands) for Kirst Year (2009) 


Total 
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Title House Provision 

Website Notice, Authorizes Commission to require notice on product 

Notice to Third Party hazards on internet websites and, when the Commission 
Internet Sellers, and determines necessary, in radio and television 

Radio and Television announcements in languages other than English. 

Notice. 

Inspection of Certified Expressly authorizes Commission to inspect certified 
Proprietary proprietary laboratories. 

Laboratories. 

Identification of Requires manufacturer, importer, retailer, or distributor 

Manufacturer, of a consumer product to provide information to the 

Importers, Retailers, Commission to identify each other when requested by 
and Distributors. Commission. 

Export of Recalled and Permits the Commission to prohibit export of consumer 
Non-Conforming product for purposes of .sale that violates a rule under an 

Products. Act enforced by the Commission, is subject to an 

imminent hazard order or is a banned hazardous 
substance under the FHSA, or is subject to a voluntary 
corrective action carried out m consultation with the 
Commission. 

Prohibition on Sale of Prohibits sale of any recalled product (any consumer 
Recalled Products. product that is not in conformity with an applicable 

consumer product safety standard under the Act, subject 
to a voluntary corrective action taken by the 
manufacturer, subject to an imminent hazard order, or 
designated a banned hazardous substance under the 
FHSA). 

Increased Civil Increases cap on civil penalties incrementally to 

Penalty. $5,000,000 and then to $10,000,000. Broadens factors 

to be considered by Commission in imposing penalties. 
Requires the Commission to issue a final regulation 
providing its interpretation of the penalty factors 
described in CPSA, FHSA, and FFA not later than one 
year after the date of enactmerU. 

Criminal Penalties to Provides that criminal penalties for violations of CPSA, 
include Asset FHSA, and FFA may include asset forfeiture. 

Forfeiture. 
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2 compliance staff, 1 
International staff 

2.5 auditors; .5 technical 
staff; .25 attorney 


Costs (dollars in thousands) for First Year (2009) 


Total 
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Enforcement by State [Allows State Attorneys General to bring actions to 
Attorneys General. ’enforce a consumer product safety rule or order and to 

I seek injunctive relief 

Effect of Rules on Prohibits Commission from seeking to modify 

Preemption. application of preemption provisions in CPSA, FHSA, 

PPPA, or FFA via issuing a rule or regulation. 

Sharing of Information Authorizes the Commission to make information 
with Federal, State, obtained by the Commission under the CPSA available to 

Local and Foreign any Federal, State, local or foreign government agency 

Government Agencies, provided there is an agreement that such material will be 
maintained in confidence. Prohibits sharing information 
with terrorist states. Requires Commission to notify each 
State’s health department whenever it is notified of any 
voluntary recall of any consumer product or whenever it 
issues an order that a product presents a substantial 
’product hazard. 

Inspector General Requires the Inspector General of the Commission to 

Authority and report to Congress within 60 days after enactment on the 

Accessibility. activities of the Inspector General. Requires the IG to 

review and report to Congress within one year on 
Commission handling of certain employee complaints, 
j Requires the Commission, not later than 30 days after the 
[enactment, to establish and maintain on the 

Commission’s homepage a mechanism by which 
individuals may anonymously report incidents of waste, 
fraud, or abuse with respect to the Commission. 

Repeal. Repeals provision allowing a risk of injury which is 

iassocialed with a consumer product and which could be 
eliminated or reduced to a sufficient extent by action 
under tbe FHSA, PPPA; or FFA, to be regulated under 
the CPSA only if the Commission by rule finds that it is 
; in the public interest to do so. 
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2 compliance staff; 6.5 attorneys; .6 
technical staff; S25,000 travel; 
SIOO.OOO litigation support. (Note the 
Department of Justice may incur 
increased litigation costs to support 
civil penalty actions). 
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Senate Provision 

Amends Sec. 16 to require every imjwrter, retailer or drstnbutor of a 
consumer product under CPSC jurisdiction to identify the 
manufacturer of the product and manufacturer to identify retailers, 
distributors, subcontractors, upon request by officer or employee of 
CPSC. 

Amends Sec. 19(aKI) to make it unlawful for any person to sell, 
offer, manufacture for sale, distribute m commerce or import into the 
U.S. any product/substance: (1) not m conformity with a standard or 
rule under any of the Acts; (2) subject to a Sec 12 or See 15 Order or 
designated as a banned hazardous substance under the PHSA; (3) 
subject to a voluntary CAP of which Commission has notified the 
public. Adds new expon provision to CPSA Sec 18(c) (applicable to 
all products regulated under all the Acts) that allows Commission to 
prohibit export, after nonce to rafr, of products subject to ( 1 ), (2). or 
(3) above. Also unlawful to offer product with false safety 
cemfication mark, unduly influence a testing lab. misrepresent 
information in CPSC investigation. 

Amends civil penalty amounts in CPSA, FMSA, Ff A to S250.000 per 
violation and max of $20,000,000 (above $ 1 0 million fur “aggravated 
circumstances"). Allows for inflation adjustment of new penalties 
beginning in Jan 2012. Removes requirement in CPSA Sec. 21 to 
provide notice of noncomphance before seeing any criminal penalties 
undcrCPSA AmendsSec.2l to allow imprisonment for a knowing 
and willful violation of not more than 5 years Fines as specified in 
Criminal Kmc improvements Act (18 U.S.C. Sec 3571). Amends 
FHSA/FFA on criminal penalties to be the same as CPSA provisions 
above. Requires Commission to initiate rulemaking to establish 
critena for imposition of civil penalties Commission can seek 
forfeiture of assets associaled with the criminal violations where 
violator IS fined and/or imprisoned 

Amends CPSA, FHSA, FFA, PPPA to prohibit the expansion or 
contraction of the preemption provisions of those acts. 
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1 

6 technical staff, I atiorncy; 2 
compliance staff; S340.000 m contract 
funds 

1.5 technical staff and $175,000 for 
contract support 
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Adds a new CPSA Sec 40 that creates an entire new program 
whereby the Department of Labor ts responsible for protecting 
employees of manufecturcrs, private labelers, distnbutors, retailers, 
and Federal, state or local government agencies, who provide 
informalion to their employer or the state or federal government 
concerning violations ofany law enforceable by the Commission, 
who testify or assist ui any proceeding related to the alleged violation, 
or refuse to work on a project they believe to be violative of law or 
policy The Department of Labor ts responsible for the administration 
of this program. This program includes investigating and 
adjudicating whistleblower complaints of retributions, with relief that 
could include reinstatement and compensation including back pay as 
well as compensaiory damages Remedies for federal employees 
limited to those in existing law. If a complaint is found to be 
frivolous, the Commission may award “reasonable attorney fees, not 
exceeding S 1 ,000,00" to the employer 

Beginning I year after enactment, any children's product containing 
lead IS defined as a banned hazardous substance under the FIISA. A 
children’s product is considered to contain lead if any part of the 
product contains greater ihan 0.03 % by weight of the total weight 3 
years after the date of enactment 0.01 % will be substituted for 0.03 
% unless the Commission determines it is not technologically 
feasible. The Commission must reduce the number below 0.03 % 
even if 0.01 % is not feasible. Electronic devices, including batteries, 
may be addressed \'ia a separate CPSC rulemaking. Lead Crystal may 
be addressed separately after notice and hearing to determine whether 
it should be exempt. 1 year after enactment the paint standard for all 
products shall be lowered from 0.06 to 0.009 %. 

CPSC, the Natiorul Academy of Sciences and NIST would study the 
feasibility of establishing a measurement for lead on a uniiS'Of-mass- 
per-area standard that would be statistically comparable to PPM 
measuiement standard currently used in laboratory analysts. 

GAO will conduct study to assess disparities m the risks and 
incidence of preventable injunes and deaths among children of 
minority populations. Not later than 1 year after enactment GAO 
shall report the findings to the Senate and House commerce 
committees. 

Amends See 3 of the PFPA. Commission is not required to prepare a 
cost/benefit analysis. 



Title 

Whistleblower 

Protections 

Ban on Children's 
Products Containing 
Lead; Lead Paint Rule 

Alternatives measures 

of Lead content 

Study of preventable 
injuries and deaths of 
minority children 
related to certain 
consumer products. 

Cost-Benefit Analysis 
under the PPPA 
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Comment 

I compliance staff; 1 import 
surveillance staff; 1 attorney 

2.4 technical staff; .25 attorney; .5 
compliance staff 




1/ Average salary benefits of $1 17.000 for 2008. excluding Commissioners' offices who were oriced based on costs scecific to their offices. 1 
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Senate Provision 

Amends Sec. 17 to refuse importation of toys classified under 
headings 9503, 9504, 9505 ofthe Harmonized Tariff Schedule 
manufactured by a company with a persistent pattern of 
manufacturing toys constituting substantial product hazards or toys 
that present a risk of injury of such magnitude that a permanent ban is 
justified. The Commission is required to submit information on such 
manufacturer to Homeland Security. Not later than 3/3 1 each year, 
the Commission shall submit an annual report to Congress on toys so 
classified offered for importation and found in violation of a safety 
standard and the manufacturers, by name and country. 

Not later than 2 years after enactment, the Commission shall conduct 
a study on the use of formaldehyde m the manufacture of textile and 
apparel articles, or in any component. 






Title 

Ban on Importation of 
Toys Made by Certain 
Manufacturers 

Consumer Product 
Safety Standards Use 
of Formaldehyde in 
Textile and Apparel 
Articles 


Grand Total 
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Preliminary Business Case 


Public Database 


Purpose of Document 

This document defines the project in terms of its purpose, mission requirements, a proposed 
solution, time schedule, estimated cost, and expected benefits. 
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1.0 Project Purpose 

The purpose of the project is to build a single, integrated web based environment to 
accommodate a searchable database for consumers; to enhance the efficiency and effectiveness 
of CPSC staff s consumer product safety work; and to enable a more rapid dissemination of 
information. This project will be done in two phases and will take a total of three years for full 
implementation. 

2.0 Background and Business Process 

The CPSC annually receives hundreds of thousands of consumer product safety complaints and 
incident reports from multiple sources. The agency’s information sources include the National 
Pdectronic Injury Surveillance System (NEISS), the CPSC Hotline (toll free 800 number), news 
clippings, death notices purchased from the states, written complaints, incidents reported to 
CPSC’s Website, the National Fire Incident Reporting System (NFIRS), medical examiner 
reports, and others. 

Data received by the CPSC is currently coded into broad areas related to product type and hazard 
type, and depending on the source and intended use of this information, it is subsequently filed 
into one of multiple, disconnected databases managed by CPSC staff Because these systems are 
not connected, users are unable to use efficient web-based applications to run comprehensive 
searches of the agency’s data. 

3.0 Objectives 

The objectives of the project are: 

• Enhance the ability to search and retrieve CPSC’s incident and complaint data. 

• Provide a real-time view of CPSC incident data to the public. 

• Improve the collection and proce,ssing of incident information. 

• Increase the amount of information that is readily accessible by the public. 

• Upgrade data analysis and assessment. 

• Improve the management of investigations and corrective actions related to recalls. 

4.0 Solution 

The current solution envisions creating a new application to handle data collection for CPSC. To 
do this we propose breaking the project into two distinct phases. While Phase I will accomplish 
initial requirements in twelve months, it will take three years to complete the project. 

4.1 Phase I (Core Technology for Reporting, Storing and Searching Incidents) 

This phase will develop and execute the core technology needed to consolidate the reporting, 
storing, and searching of new complaint and incident data received by the CPSC. This phase will 
not involve purging exi.sting data or linking incident data, investigations and recalls. The data 
included in the public internet search will include only incidents where the complainant gives 
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permission for the information to be released publicly. This technology will provide the tools 
needed to provide document-based information to the public, while protecting personally 
identifiable information or other sensitive data. This phase will involve initial integration of the 
disparate databases involved in the collection of incident data into a centralized data collection 
system. 

4.1.1 In Scope 

The application at this phase will provide the following features: 

• The application shall provide a web-based system to receive and process injury and 
potential injury incident reports only (not NEISS reports). 

• The application shall categorize the information in a manner determined by the 
Commission to be of the most benefit and ease of use to consumers, 

• The application shall process reports and make them available no later than 15 days after 
the date on which they are received, 

• The application shall provide the ability for manufacturers to provide comments on 
incidents related to their product. 

4.2 Phase II (Connecting Incidents, Investigations, and Recalls) 

4.2.1 In Scope 

This phase would involve upgrading legacy systems and integrating existing databases with the 
new reporting system developed in Phase I. It would integrate the multiple systems currently 
used for management of investigations, compliance activitie.s, and recalls. This will also provide 
the improvements needed for the database requested in Section 39 (Violations Database) of the 
Senate version of the reauthorization legislation if it were enacted into law. Existing data will be 
migrated. 

4.2.2 Out of Scope 

This phase does not include integration with the International Trade Data System (ITDS) for the 
purposes defined in Sections 37 (Risk Assessment) and Section 39 of the Senate version; 
however, the core technologies developed and implemented by this project are necessary to carry 
out the.se provisions. 

4.3 Development Process 

The project will be developed using a System Development Life-Cycle (SDLC) business process. 
This process is broken down into 7 distinct processes. They are as follows; 

• Planning: This phase defines the project do be developed, the scope of the project, 
and the plan to execute the project. 

• Analysis: Business requirements are developed and formalized. 
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® Design: Development oj the system blueprint underlying technical architecture 
and associated technologies. 

• Development: Building of the technical architecture and databases. 

® Testing: System fimctkmaUty and performance testing measured by hmlness 
requirements. 

» Deployment: User training and user guide development. 

® Maintenance: .System support and help desk operations, 

5,0 Schedule 

The project schedule is broken down into the 2 project phases. For the two project phases 
milestones and target dates are estimated for each SDLC process. The milestones and target 
dates are preliminary and will require further refinement through detailed project planning. 
Because much of the necessary work will be performed under contract, the dates are from the 
start of the contract and do not account for acquisition time. 


Phase 1 (Core Technology for Reporting, Storing, aiul Searching Incidents) 


Milestone 

Estimated Time 

Initiation of Project Planning 

2 months 

Development of Requirements 

2 months 

Detailed Design 

3 months 

Build 

4 months 

Implementation 

1 month 

Total 

12 months 
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Phase II (Connecting Incidents, Investigations, and Recalls) 


Milestone 

Estutuiied Time ■ 

\ Initiation of Project Planning 

1 3 months I 

Development of Requirements 

4 months 

Detailed Design 

4 months 

Build 

8 months 

Implementation 

1 month 

Total 

24 months 


6.0 Issues and Constraints (Risk) 

Issues and constraints that could impact project success include: 

• Estimated cost may be low due to insufficient detailed analysis. 

• Existing incident data needs to be purged of Privacy Act protected data. 

• No unique product identification number or system. 

® No unique manufacturer identification system. 

• NEISS hospital data may require a separate system to distinguish statistically 
weighted data compared to newly received data. This may require significant 
changes to the way the NEISS data is managed. 

• Manufacturers and consumers may be required to register with the system to 
provide feedback and correction on the incident information. 

7.0 Links and Dependencies 

System development is subject to appropriations. 

System development is dependent on core technology building blocks identified in CPSC’s 

Enterprise Architecture. 


Requirements in Section 37 (Risk Analysis) and 39 (Violations Database) will build upon core 
building blocks implemented in this project. 
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8.0 Budget 

The following tables arc an estimate of the cost to implement each phase of the project: 


Summary of Estimated Cost 



Startup Cost 

Annual 

Operating Cost 

Phase 1 

$9.4 million 

$2.9 million 

Phase 2 

$10.1 million 

$3.1 million 

Total 

$19.5 million 

$6.0 million 
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Phase 1 

Current FY 

Current FY+1 


Planning & Acquisition: 




Hardware 

Software 

Security 

Programing Services Contracts 

Training 

Risk and Other 

$ 200,000 $ 200,000 

$ 800,000 $ 800,000 

$ 200,000 $ 200,000 

$ 7,500,000 $ 7,500,000 

$ 200,000 $ 200,000 

$ 500,000 $ 500,000 

Government FTE Costs ^ 


BHHH 

Subtotal Planning & Acquisition: 

$ 9,400,000| $ 


Operations & Maintenance 

Hardware (1 5%) 

Software (15%) 

Security (15%) 

Services Contracts (15%) 

Facilities (Power, Cooling, Bandwidth 5%) 

Risk and Other 


$ 30,000 $ 30,000 

$ 120,000 $ 120.000 

$ 30,000 $ 30,000 

$ 1,125,000 $ 1,125,000 

$ 50,000 $ 50,000 

$ 100,000 $ 100,000 

Government FTE Costs 


S 1,508.000 

$ 1,508.000 

Subtotal O&M: 

$ 

$ 2,963,000 

$ 2,963,000 



IT INVESTMENT TOTAL COST 

Required contract funds 

Government FTE Costs 

$ 9,400,000 $ 2,963,000 

$ 9,400,000 $ 1,455,000 

$ - $ 1,508,000 

$ 12,363,000 

$ 10,855,000 

$ 1,508,000 


CPSC Saff AcMition 

Paation FTE 

Database Administration 1 

Project Manager 1 

ITAnalyst 1 

Technical Information Medalist (Gearing House) 5 

^idemiology Saff 5 

Total CISC aaff C« 13 
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Phase it 

Current FY 

Current FY +1 

TOTAL 

Planning & Acquisition: 




Hardware 


$ 

200,000 

$ 

200,000 

$ 

400,000 

Software 


$ 

400,000 

$ 

400,000 

$ 

800,000 

Security 


$ 

50,000 

$ 

50.000 

$ 

100,000 

Programing Services Contracts 


$ 

7,500,000 

$ 

500,000 

$ 

8,000,000 

Training 


$ 

10,000 

$ 

40,000 

$ 

50,000 

Risk and Other 


$ 

500,000 

$ 

250,000 

$ 

750,000 

Government FTE Costs ’ 





3 


; Subtotal Planning & Acquisition: 

$ 

8,660,000 

* 


$10,100,000] 

Operations & Maintenance 


III 






Hardware (15%) 


$ 

30.000 

$ 

60,000 

$ 

60,000 

Software {1 5%) 


$ 

60.000 

$ 

120,000 

$ 

180,000 

Security (15%) 


$ 

7,500 

$ 

15,000 

$ 

22,500 

Services Contracts (15%) 


$ 

1,125,000 

$ 

1,200,000 

s 

2,325,000 

Facilities (Power, Cooling, Bandwidth 5%) 


$ 

30,000 

$ 

60,000 

$ 

90,000 

Risk and Other 


$ 

200,000 

$ 

200,000 

$ 

400,000 

Government FTE Costs ’ 

1 

s 

- 

Subtotal O&M; 

11 


m 


IB 



-c;* ^ ' 

IT INVESTMENT TOTAL COST 


$10,112,500 

$ 

3,095,000 

$13,207,500 

Required'contract funds 


$10,112,500 

$ 

3,095,000 

$13,207,500 

Government FTE Costs 


$ 


$ 


$ 



’ No New FTEs, Assumes Phase 1 FTE staffing 
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2. Implementation of the reauthorization . While the final version of the 
reauthorization bill is still pending, the CPSC should be thinking about how new 
responsibilities and requirements will be implemented. 

■ What criteria will you use to prioritize your increased responsibilities 
under the reauthorization? 

RESPONSE: The priorities of the proposed reauthorization bills are generally 
stated in the legislation in the form of deadlines, CPSC staff has outlined those 
requirements and estimated the resources that would be required to meet those 
deadlines (copy of staff document attached). In the Senate proposal, staff has 
identified 36 such deadlines. While the agency will have to shift resources from 
some current safety activities to meet these deadlines, I am determined to continue to 
move forward on the agency’s important rulemaking priorities, for example, that on 
an upholstered furniture flammability standard. 

It should also be noted that the Commission has an established policy on setting 
priorities for agency action that includes as a requirement a majority vote by the 
Commission. Other criteria include the frequency and severity of injuries; 
unforeseen nature of the risk; the vulnerability of the population at risk; the 
probability of exposure; and the amenability of a product hazard to injury reduction 
through Commission action. 

■ Will the Commission look to the work of other Federal agencies as a 
model in order to make changes as efficiently as possible? For example, 
in creating a public database of consumer product complaints, will the 
Commission look to the database created by the National Highway 
Traffic Safety Administration (NHTSA)? 

RESPONSE: CPSC staff is in contact with a number of other federal agencies, 
including NHTSA, the Federal Trade Commission, and the Food and Drug 
Administration. With specific regard to the database, it is important to recognize 
that CPSC’s requirements would be unique for a number of reasons, not the least of 
which is the fact that the agency has jurisdiction over 1 5,000 types of consumer 
products that are usually not well-defined by model, source, components, and year 
as compared with the far fewer automobile manufacturers and models under 
NHTSA’s jurisdiction. For example, in just one of our databases (Injury and 
Potential Injury Incidents) there are references to over 200,000 separate 
manufacturers. 



71 


The thousands of complaints that the CPSC receives annually from consumers 
generally do not include sufficient information to allow specific identification of a 
product. In addition to misidentifying products, individual complaints often relate to 
questions of quality rather than safety, may be fraudulent submissions by 
competitors, may relate to product misuse rather than a defect, and in many other 
ways may result in consumers making an erroneous assessment of whether a product 
is harmful. 

■ What other guidance would the CPSC seek as it sets up this database? 

RESPONSE: The CPSC is also in contact with private sector companies that may 
be helpful to the agency in developing a plan to establish a database. The CPSC 
currently has several distinct data systems that do not effectively communicate with 
each other or record or store information in similar ways. The CPSC would need to 
engage outside contractors to assist with revamping our information technology 
infrastructure and consolidating all of these separate data systems into one efficient, 
overarching system that could absorb data from the numerous disparate systems in a 
way that is useful to consumers and CPSC staff. 


3. Commission quorum . The Commission has been without a third member since 
2006, and it has operated during parts of that period with temporary authority to 
constitute a quorum with two commissioners. The latest temporary extension of a 
two-person quorum expired in early February. Without a quorum, the commission 
cannot conduct rulemaking, assess civil penalties, or force mandatory recalls. 

■ How constrained is the CPSC in performing its duties while it is without a 
quorum? 

RESPONSE: Because this is not a new situation for us, the Commission can plan 
the agency’s activities to meet this circumstance. As it has done in the past when the 
quorum has been lost, the Commission (on February 1, 2008) delegated specific and 
general authorities to CPSC senior staff so that the day-to-day business of the 
agency continues without interruption. 


■ At what point does the situation become a crisis because the CPSC can’t 
perform its mission to keep dangerous products off the market? 

RESPONSE: As noted above, CPSC staff continues to do previously approved 
work on rulemakings, compliance activities and public education in the absence of a 
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quorum. However, the longer the Commission continues without a quorum, there 
may be negative consequences, including the inability to issue final rules, and to 
issue subpoenas. The restoration of the quorum should be a priority. 


4. New Laboratory . Funds were available in fiscal years 2007 and 2008, and are 
requested in fiscal year 2009, for the modernization of the CPSC’s product testing 
laboratory. You each mention in your testimony that you are well on your way 
toward acquiring a new laboratory facility. 

■ As you know, this subcommittee also has jurisdiction over GSA, and we 
would want to support both agencies in this effort. What is the status of 
your work with GSA to locate and acquire a new laboratory facility? Has 
a new location been identified? 

RESPONSE: GSA’s Solicitation for Offers for lease space that would 
accommodate CPSC’s laboratory needs was published on February 19, 2008, and 
the closing date for initial offers was March 21, 2008. According to GSA, the due 
date for best and final offers is dependent upon the number of offers received, as 
GSA requires time to negotiate with each offeror. GSA’s estimate is for an August 
2008 completion of this phase. GSA could then proceed to a lease award in fiscal 
year 2009. Any support that the subcommittee can give to GSA to complete this 
process in as timely a manner as possible would be helpful toward that end. 

■ Does your FY 2009 request for $6 million fully fund all costs related to 
the transition to a new facility? 

RESPONSE: Based on GSA estimates, as of December 2007, the $6 million 
estimate for fiscal year 2009 should complete the funding of all costs related to the 
transition to a new facility. The $6 million is estimated to cover final space 
configuration costs, and equipment and moving costs. OMB has requested language 
in the appropriate legislative vehicle to make the $6 million available until 
September 30, 2011, to aecommodate any delays encountered and to allow for 
adjustments in either space configuration or equipment if needed after occupancy. 

■ What is your best estimate of when the CPSC would be able to move into 
the new facility? 

RESPONSE: CPSC staff estimates that we would be able to move the laboratory 
into the new facility in the spring of 2009 unless build-out is required. In that case, 
the move-in dale would be late 2009. 
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5. Imported toys with lead . One of the significant concerns raised in recent months 
about the safety of imported products, and in particular products from China, relates 
to hazardous levels of lead paint on toys. 

■ What commitments have been made by the Chinese government and 
manufacturers to stop exporting toys with lead paint to the United 
States? 

RESPONSE; First, I have to stress that the CPSC cannot and does not rely on the 
Chinese government to enforce U.S. laws. The CPSC enforces U.S. laws with 
appropriate American firms. That said, the Peoples’ Republic of China (PRC) 
offered to use its export control systems to improve the conformance of Chinese- 
made products with U.S. safety standards. Specifically, we identified lead paint on 
toys as a significant problem and they agreed to address that with specific efforts. 

To date we are aware that: 

• The PRC has reported to us that it has inspected thousands of factories and 
revoked hundreds of export licenses for lead paint violations. 

• The Chinese government has stated to us that no export permit is granted for 
a painted toy unless the paint on the toy came from an approved lead-free 
suppliers list. 

• The PRC has sponsored numerous high-profile standards and compliance 
seminars aimed at getting the product safety message to Chinese 
manufacturers. CPSC staff participated in one of these seminars in 
November. 

• CPSC staff have observed that the Chinese government shows an increased 
interest in promoting industry best practices for compliance assurance, 
compared to simply increasing its factory inspections. 

Regardless, nothing the Chinese government promises and no amount of export 
control inspection can take the place of major systemic changes in Chinese 
manufacturing. We are working with Chinese suppliers to hasten that change, but 
it is the U.S. importer that must ensure that its product complies with U.S. laws. 

■ Are U.S.-based importers committed to taking actions that will prevent 
such products from entering the United States? 

RESPONSE: Throughout its history, the CPSC has striven, largely successfully, to 
build solid foundations and communications with all of our stakeholders from 
industry to increase conformance with applicable safety standards and to have safety 
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integrated into every step of the life cycle of a product. Over that time, U.S. 
importers have come to play an increasingly important role, obviously as the 
percentage of imports has increased. While it has been our experience that most 
importers do act responsibly, there are some that do not. Identifying, responding to, 
and tracking the bad actors is a challenge, and we are working very hard with U.S. 
Customs and Border Patrol, among others, to meet this challenge. 

In a recent speech to the Toy Industry Association (TIA), I made it clear that we will 
not tolerate the toy industry, or any industry, not complying with CPSC’s 
regulations. I applaud the goals of TIA’s new safety assurance initiative to require 
improved product design hazard analysis, manufacturing process controls, and more 
product safety testing. CPSC staff is participating on the steering committee that is 
preparing recommendations for the TIA Board of Directors. While this is an 
important and laudable initiative, our job is to enforce the law, and we will do so 
whenever a violation is identified. 


6. Toy industry safety efforts . Ms. Nord, in February, you made strong remarks 
directed to the toy industry regarding the need of that industry to better comply with 
CPSC’s regulations and to take additional actions to meet higher safety standards, 
especially with respect to lead paint. However, at a hearing before the Senate 
Financial Services Appropriations Subcommittee in September, you reportedly 
“commended” the toy industry for its safety efforts. 

■ Have your views on the adequacy of the toy industry’s safety efforts 
changed in the last six months? 

■ What specific actions would you recommend the toy industry take to 
improve the safety of both imported and domestically-manufactured 
toys? 

RESPONSE: I have been publicly critical of the toy industry when I felt they 
deserved it and praised the industry when I thought appropriate. The past year has 
revealed some substantial weaknesses in specific toy companies’ product safety and 
standards conformance systems, and to some extent, throughout the toy industry 
generally. The examples of the violations of our lead paint toy standards was the 
most prominent indication of this, and I continue to express to industry 
representatives in no uncertain terms that violations of this 30 year-old standard are 
unacceptable. But, consistent with the agency’s typical approach to compliance 
matters, while we will strictly enforce the law and pursue appropriate remedies with 
firms in violation of the law, we likewise seek to assist and praise both industry 
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groups and individual firms that demonstrate significant, good faith efforts to 
comply with the law and to otherwise improve the safety of consumer products. 

With respect to the toy industry specifically, I do believe that the awareness of, and 
efforts to address, product safety issues is more acute today than at any time in 
recent memory. Most significantly, the Toy Industry Association is right now 
working with the American National Standards Institute to develop and implement 
a possible conformance and safety analysis and assurance program, from product 
design to post-market activities. While this is a private sector effort, key CPSC 
personnel have been providing technical guidance as it has taken shape. While 
there has been no official Commission position or statement on this effort, I 
personally believe it could represent a significant step forward with regard to 
product safety, particularly as the effort seeks to involve all elements of the 
production and distribution chains. I have therefore recommended continuation of 
this initiative, with specific suggestions to ensure that the effort will be 
meaningful, with consequences for sub-par actions and systems. At the same time, 
as the Committee is aware, CPSC’s Office of Compliance and Field Investigation 
has increased its efforts to both find and respond to a range of toy safety issues. 


7. Toy Industry Association certification proposal . On February 16, 2008, the U.S. 
Toy Industry Association (TIA) approved a safety assurance program to require 
improved product hazard analysis, auditing, and testing of toys. 

■ What are the CPSC’s views on the adequacy of the TIA’s proposal? 

■ Are there necessary areas of improvement the toy industry should 
consider but are not part of this proposal? 

■ Have the CPSC and TIA collaborated on these proposals? 

RESPONSE: While I applaud the goals of TIA’s proposal and its initiative in 
moving forward with the safety assurance program, I have made it clear to them that 
we will not tolerate the toy industry, or any industry, not complying with CPSC’s 
laws and regulations. 

With regard to the proposal, CPSC staff has been participating on the steering 
committee that is preparing recommendations for the TIA Board of Directors. 

CPSC staff is currently reviewing public comments on the draft recommendations, 
and when this analysis is completed and revisions drafted, we will be in a better 
position to know if additional improvements are necessary. 
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8. Pending CPSC rules . A recent report released by Public Citizen criticized the 
CPSC for not completing work on seven pending rules relating to potentially 
hazardous products. The report notes that the average length of time the 
Commission has been studying the hazards relating to these rules is nearly a decade. 
The report also notes that studies of two area relating to these rules - upholstered 
furniture flammability and baby bath seats that present a risk of drowning - have 
been occurring since 1994. 

■ Please comment on the Public Citizen report. What are the reasons for 
these rules taking so long to complete? 

RESPONSE: As noted in the Public Citizen report, CPSC’s statutes specify a 
number of requirements that must be met before the agency can issue a final rule. In 
general, these requirements specify three-part rulemaking, two public comment 
periods, and regulatory analyses, including cost-benefit analysis. In addition, the 
agency is prohibited from issuing a final rule if there is a voluntary standard in place 
that adequately addresses the hazard and there is likely to be substantial compliance 
with that standard. 

The agency must also respond to substantive public comments, which can lead to the 
need to conduct complex research and testing. Each rulemaking activity is unique, 
and there arc many different issues (including whether the CPSC has a quorum) that 
may affect the time that it takes to determine if a rule is technically feasible, is 
reasonably necessary, and meets cost-benefit and other statutory criteria. 

Information on a few examples from the Public Citizen report follow: 

The upholstered furniture rulemaking activity has been exceptionally complex, 
with many diverse stake holders providing input into the process. Upholstered 
furniture components include such varied materials as cover fabrics, loose fillings, 
barriers, wood, plastic and resilient foams. Each reacts differently to open flame and 
smoldering ignitions. The components interact with each other during a fire 
depending on the materials involved and the construction and geometry of the 
product. In some cases, potential solutions that would mitigate open flame ignitions 
may not address, or could even reduce, the effectiveness of measures addressing 
smoldering ignitions and vice-versa. Solving these complex fire science problems 
has been critical to developing an effective standard that complies with the agency’s 
governing statutes. Nonetheless, the CPSC has proposed a new flammability 
standard for residential upholstered furniture and published it in the Federal Register 
on March 4, 2008, for public comment. Finalization of this very important 
rulemaking is one of my, and the Commission’s, highest priorities. 
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The rulemaking on bedclothes (e.g., quilts, blankets, bedspreads) flammability is 
closely related to the Commission’s recently issued rule on open flame ignition of 
mattresses, a rule that when fully effective is estimated to prevent over 200 deaths 
each year. As we enforce the new rule that became effective on July 1, 2007, we 
gain important information that is relevant to bedclothes flammability. Before 
proceeding with the development of testing methodology and performance 
requirements related to bedclothes, CPSC staff will need to evaluate this critical 
data. It should also be noted that, like upholstered furniture, bedclothes (like quilts, 
comforters, etc.) vary enormously in the market, and so development of a single 
flammability standard would be a very difficult and complex undertaking. 

The amendments to the Clothing Textile Standard are technical clarification and 
work was delayed so that CPSC’s flammability experts could concentrate on the 
important mattress flammability standard (referred to above). This work is now 
complete and a final rule was published on March 25, 2008. 

After the CPSC initiated a rulemaking activity on baby bath seats, the voluntary 
standard was revised so that it was essentially the same as the mandatory 
requirements proposed by the CPSC. As noted above, the Commission is prohibited 
from issuing a mandatory rule if there is a voluntary standard in place that 
adequately addresses the hazard and there is likely to be substantial compliance with 
that standard. In that regard, staff is monitoring and evaluating the adequacy of the 
revised standard and will prepare a formal briefing package for Commission 
consideration as to whether to continue rulemaking. In the interim, CPSC staff 
participation in the development of revisions to the voluntary standard has been 
ongoing and significant. 


9. ATVs . Between 2000 and 2004, the ATV death rate for children increased 24 
percent and the hospitalization rate increased 67 percent. Medical costs associated 
with child ATV accidents increased 196 percent to $71 million in 2004. Studies 
indicate that ATV operators under 16 years of age are nearly four times more likely 
than ATV operators over 16 years of age to experience an injury' requiring 
emergency medical treatment. Pediatricians and top medical organizations have 
given unequivocal warnings against children driving ATVs. 

■ Do you have views on how old a child should be before he or she can 
operate an ATV? 

RESPONSE: It is important to distinguish between youth ATVs and adult ATVs 
when considering this question. Based on injury and death data which show that 
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the great majority of child injuries and fatalities occur when children drive or ride 
adult ATVs, CPSC staff warns that children under 16 years of age not drive adult 
ATVs. CPSC staff advises parents that children Ar'wc youth ATVs that are 
manufactured to have maximum speed capabilities as well as speed limiters. The 
speed limiters allow parents to reduce the ATV’s maximum speed capability in 
order to meet the developmental capabilities of their children. 

Based on child development information, CPSC staff proposed the following age 
and speed limitations in the Commission’s August 10, 2006, Notice of Proposed 
Rulemaking (NPR). 

CPSC’s Proposed ATV Age and Speed Categories 


Category 

Age 

(ys) 

Max Speed 
Capability 

Speed Limitation (Speed 
Limiter) 

Junior 

6+ 

<10 miles per hour 

None 

Pre-Teen 

9+ 

15 mph 

10 mph 

Teen 

12+ 

30mph 

15 mph 


CPSC staff also advises that youth who ride ATVs should be supervised at all 
times; be trained in a formal, hands-on training course; wear appropriate safety 
gear, especially a helmet; not drive on paved roads; not ride as a passenger or drive 
an ATV with a passenger; and not drive under the influence of drugs or alcohol, 

■ Are there states that ban children younger than a certain age from 
operating ATVs? How many states have a ban? 

RESPONSE: As of February 2008, there were approximately 30 states that ban 
children younger than a certain age from operating ATVs. The Specialty Vehicle 
Institute of America (SVIA) gathers information about state ATV requirements. 
Their information indicates that the minimum age requirements range from 6 years 
to 18 years, with various qualifying provisions. For example, the requirements in 
some states apply only to public lands. Alternatively, in some states, the 
requirements apply unless the children are supervised or unless a safety certificate 
is possessed. The SVIA information is available at: 

http://wwvv.svia.ora/asi.cfm?pagcnanic"=Mcdia%201nformation&contcnt=FBFB3.5 
64%2D6097%2DA]D4%2D674F70f:2r:687FDBF&rcfcrcr=lnfo%20Shccts (click 
on “State Requirements”.) 
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■ Would a national law banning children younger than a certain age from 
operating an ATV be effective in reducing the number of deaths and 
injuries we see each year? 

RESPONSE: CPSC staff believes that the risk of injury for children on adult 
ATVs is high, and the benefits of getting children off adult ATVs could be 
substantial. However, the effectiveness of a ban is unclear. A national ban on 
children younger than a certain age from operating an adult ATV would be 
effective only if: 

1. the ban affected how ATVs are used after they are purchased, i.e., it 
prevented adults from allowing children to operate adult-size ATVs, 

2. the ban affected the use of ATVs already in the hands of consumers, and 

3. the ban was both enforceable and enforced. ‘ 

The Commission does not have authority to issue such a ban; it would need to be 
legislated by Congress. 

■ Does the CPSC agree with those in the medical community who have 
warned against young children operating ATVs? 

RESPONSE: As noted above, the CPSC strongly warns against the use of adult 
ATVs by children. In addition, through its media efforts and through its 
vvww.atvsarctv.gov Web site, the CPSC also provides parents and caregivers with 
other essential safety information. 

In the August 10, 2006, proposed rule, CPSC has taken steps to address the safety of 
youth ATV riding by proposing mechanical performance and design requirements 
for youth ATVs, information requirements (such as labeling and risk disclosure), 
and an offer-of-training requirement. 

■ Some ATV manufacturers endorse a ban on child drivers under the age 
of 16 for personal watercrafts, such as jet skis. Does this imply that 
personal watercrafts are more dangerous for young children than 
powerful ATVs? 

RESPONSE: Personal watercraft are under the jurisdiction of the U.S Coast 
Guard, so the CPSC does not collect death or injury data associated with jet skis 
and has not conducted research on the product. Accordingly, CPSC staff is not 
positioned to form a judgment about the comparative risk of jet skis and ATVs. 
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10. Staffing . A critical factor in the effectiveness of CPSC’s work is the number of 
full-time employees working at the Commission. 

■ How many full-time employees are there currently at CPSC? 

■ What is your plan for hiring up to the planned 444 position level by 
October 1, 2008? 

RESPONSE: CPSC's full-time employee ceiling for fiscal year 2009 will be 439 
(with 5 additional vacancies on hold for the Office of the Chairman pending the 
nomination and Senate confirmation of a Chairman). As of the date of this 
response, we have 392 full-time employees on board at the agency. We have 9 
pending hires who have accepted offers for employment, and two of these are 
awaiting completion of the required clearance process. We have 21 vacancies 
where interviews are currently underway. As of today, we have 12 open vacancy 
announcements posted on the USA Jobs Web site. An additional 24 recruitment 
announcements are being prepared by our Office of Human Resource Management 
in conjunction with the program offices. 

Hiring additional staff to bring us up to our FTE ceiling by October 1, 2008 will be 
a challenge for us to meet but is a top priority. We are utilizing all of the tools 
available to government agencies to find suitable candidates for our vacancies. 
Often, we can hire several people from one vacancy announcement. Our personnel 
specialists are working closely with program offices that have difficulty filling 
technical positions (such as experienced mathematical statisticians, engineers, 
psychologists and toxicologists) through advertisements in professional journals, 
open continuous vacancy announcements, and special hiring authorities such as the 
Intergovernmental Personnel Act (IPA). Additionally, we obtained approval from 
0PM to make offers to entry level staff at job fairs — we are scheduled to be at the 
University of Maryland on April 7th. 


1 1. Employee turnover . Many long-time, well qualified and knowledgeable CPSC 
staff have left the Agency. 

■ What is CPSC doing to fill the gaps left by this brain drain? 

RESPONSE: More than most agencies, many CPSC employees joined the agency 
near the time of its inception (in 1973), and retirements are occurring as our 
workforce reaches retirement age. This presents the opportunity to promote or hire 
employees with new skill sets but it is also a challenge since we need especially 
skilled workers who are also in demand elsewhere in government and in the private 
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sector. The CPSC currently has a Human Resources assessment underway that is 
identifying the skills that technical staff will need to address the agency’s new 
responsibilities and requirements. Additionally, the CPSC has internal training, 
mentoring and promotion ineentives, and the ageney is actively recruiting to hire 
new professionals in a number of scientific, legal and technical fields. Some of the 
recruitment strategies that we are using include: 

• Entry level announcements with promotion potential to a higher grade; 

• Automated email recruitment lists for targeted candidate pools; 

• Outreach to veteran’s organizations and professional societies; 

• Job fairs; 

• Open continuous announcements with certificates issued every 30 days for 
hard-to-fill positions; 

• Acquisition reemployment of annuitants program for contract specialists; 

• Federal Career Intern Program (FCIP); 

• Excepted service appointment authority for attorneys. 

Additionally, the CPSC has a number of recruitment tools available to attract a 
high quality, diverse workforce, including: 

• Superior Qualifications - allows us to bring highly qualified, hard to recruit 
applicants into the government at a higher rate of pay based on their salary 
in private industry; 

• Recruitment Bonuses - a monetary lump sum payment for applicants 
entering federal service; 

• Relocation Bonuses - a monetary lump sum payment for federal employees 
who are willing to relocate to the CPSC; 

• Student Loan Repayment Program - agency will repay student loans (max 
$1 OK/year) for new employees for hard to recruit positions provided the 
employee signs a service agreement for 3 years; 

• Annual Leave Service Credit - grant a newly appointed or reappointed 
employee credit for prior non-Fcderal or military service work experience 
that increases an employee’s annual leave accrual rate; 

• Special Rates of Pay - currently in place for Mathematical Statisticians, IT 
Specialists and Engineers at the lower grade levels (Grades 5-12); 

• Telework Initiative - agency has active telework program that is marketed in 
vacancy announcements; 

• Family Friendly Policies - alternative work schedules, flexible work hours, 
part-time employment, transit benefit program, and EAP services. 
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Questions Submitted for the Record 
Rep. Ralph Reaula 
March 11, 2008 


1) China 

According to CRS, last year China overtook Canada as the largest importer of 
goods into the United States, Additionally 4/5*' of all CPSC recalls last year were of 
Chinese goods. 

a) Could you discuss to w/hat degree there exists a Chinese internal regulatory 
structure to guarantee the safety of exports to the U.S.? 

RESPONSE; First, I have to stress that the CPSC does not rely on the Chinese 
government to enforce U.S. laws. The CPSC enforces U S. laws with American 
importers. That said, the Peoples’ Republic of China (PRC) offered to use its export 
quality control system to target Chinese-made products that would be recalled if they 
entered the United States. We identified lead paint on toys as a significant problem and 
they agreed to address that. 

• The PRC says it has inspected thousands of factories and revoked hundreds of 
export licenses for lead paint violations. 

• The Chinese government has stated that no export permit is granted for a 
painted toy unless the paint on the toy came from an approved lead-free 
suppliers list. 

• The PRC has sponsored numerous high-profile standards and compliance 
seminars aimed at getting the product safety message to Chinese 
manufacturers, CPSC staff participated in one of these seminars in November. 

• CPSC staff has noticed that the Chinese government shows an increased 
interest in promoting industry best practices for compliance assurance, compared 
to simply increasing its factory inspections. 

The broader question of whether or not China has sufficient inherent regulatory 
capabilities is just not something that the CPSC is qualified to answer. 

b) What improvements do you believe the Chinese must make to make our 
imports safer? 

RESPONSE: Nothing the Chinese government promises and no amount of export 
control inspection can take the place of the needed major systemic changes in Chinese 
manufacturing. Every participant in the supply chain in China needs to be accountable 
for the quality and consistency of its product. Manufacturers and final assemblers need 
to understand the safety standards their finished goods must meet in the United States 
and they need to know the financial harm they can inflict upon themselves by 
contributing, knowingly or not, to a product hazard. CPSC staff is working with Chinese 
suppliers to hasten that change - and the strengthened certification provision in the 
pending reauthorization legislation provides us with an excellent tool. 



83 


c) How helpful has the Chinese government been in assisting the Commission 
during recalls of their exported goods? 

RESPONSE: The Chinese government has shown a consistent interest in 
understanding the reasons for recalls and a willingness to pressure its industry to 
change practices to conform to our requirements. It has also, to our knowledge, 
undertaken actions in response to specific recalls and product safety issues, e,g., in 
revoking the business licenses and/or export licenses of Chinese firms involved with the 
various lead paint toy recalls. 

d) How much of a role do you believe official and non-official corruption play in 
Chinese product safety issues? 

RESPONSE: The CPSC rarely hears directly from U.S. companies in concrete terms on 
this topic. We lack sufficient first-hand information to provide a useful answer. 


2) Authorization Legislation 

Currently there are authorization bills in the House and Senate expanding 
CPSC’s authority and funding. In terms of funding, could you actually spend all of the 
funding these bills propose to authorize? How large of an increase can the Commission 
absorb in any one year? 

RESPONSE: The attached CPSC staff document estimates fiscal year 2009 funding and 
staffing requirements for each provision of the House and Senate versions of the 
reauthorization. While It is difficult to quantify a specific annual level of increase that the 
agency could absorb, the greatest challenge to the Commission in meeting the 
requirements of the reauthorization is the hiring of technical, scientific and legal staff 
needed to implement the new legislation. However, we are undertaking a number of 
recruitment activities to do just that. 

3t Recall notification to American consumers 

a) When your agency has recalls and public sen/ice announcement campaigns, 
do you purchase airtime or do you rely solely on donated time from the broadcasters? 

RESPONSE: The CPSC uses only earned [free] media to promote recall 
announcements to the public. The agency has professional relationships with 
international wire services, network and local broadcast media, print journalists and 
network radio stations. Many media have developed a systematic approach to covering 
the agency’s recall notices, whereas others conduct interviews with agency officials or 
use information from video news releases to produce local or national news stories. 

The CPSC has produced public service announcements for issues such as ATV safety, 
drowning prevention, helmet safety and others. The competition is considerable for air 
time of PSAs on local stations. The CPSC has at times tried to secure air time by 
having its own staff contact TV and radio stations, and at other times has paid a 
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contractor to package and place the PSAs on local stations. The latter approach has 
been more successful for the agency. 

b) Are you generally satisfied with the level and quality of donated time? 

RESPONSE; Generally, the CPSC has been pleased with the return on investment as it 
relates to the cost and time dedicated to securing the airing of TV and radio PSAs. The 
CPSC also appreciates the time and space that broadcast stations and print media 
dedicate to running recall announcements. 

c) What additional outreach and communications are necessary to inform the 
public of recalls of products that are dangerous? 

RESPONSE: In addition to working with the media, the CPSC also disseminates recall 
announcements to hundreds of thousands of consumers, safety advocates, health 
professionals and others via an Internet listserv. The agency also shares information on 
high profile recalls and serious safety hazards with our 5,400 Neighborhood Safety 
Network members, who then pass the information on to tens of thousands of consumers 
within their communities. 

The CPSC also has found that when companies come fonivard and agree to produce 
paid advertisements - in magazines, in daily newspapers, on TV, on paper bags given 
to customers at retail chains - the level of consumer awareness of a given recall 
increases significantly. Thus, depending on the recall, the CPSC may request that 
companies undertake these additional efforts. 


41 Testing Laboratory 

Your FY09 budget request includes $6 million for modernization of your testing 
laboratory. 

a) What exactly does the Commission do at the current testing lab? 

RESPONSE: Technical and engineering responsibilities at the current testing 
laboratory include: 

o the testing and evaluation of consumer products for hazards, defects, and 
compliance with standards; 

o testing and project support for the development and promulgation of CPSC 
product safety standards and regulations; 
o evaluation and development of proposed test methods and consumer product 
performance requirements (i.e., support of mandatory standards development); 
and 

o support of various Compliance programs through the testing and evaluation of 
products subject to regulations currently in effect. 

b) What additional work do you expect to do at the new facility? 
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RESPONSE: The new facility will allow the CPSC to consolidate technical staff who are 
currently working at our headquarters building in Bethesda, Maryland, and at our 
laboratory in Gaithersburg, Maryland, and to expand testing and evaluation capacity in 
support of our Import Surveillance Initiative. Plans also include the design and 
construction of a Human Factors laboratory within the new facility. This lab will provide 
the CPSC with the capability to perform studies of children’s and adults’ interaction with 
various consumer products such as toys. 

c) Have you found a site for the new lab? 

RESPONSE: The CPSC is currently working with GSA to identify a site for the new 
laboratory. GSA’s Solicitation for Offers was published on February 19, 2008, and the 
closing date for initial offers was March 21, 2008. According to GSA, the due date for 
best and final offers is dependent upon the number of offers received, as GSA requires 
time to negotiate with each offeror. 

d) What is the total cost of the modernization? Are there any follow on costs 

after FY09? 

RESPONSE: The total costs, based on a GSA estimate as of December 2007, are 
$16.1 million. The CPSC funded $2.1 million in 2007 to begin the acquisition planning 
for the new facility. In the CPSC FY08 Operating Plan, we have proposed providing an 
additional $8 million to GSA to fund the acquisition and the configuration of the base 
shell of the site. In 2009, CPSC has proposed completing the funding with the 
allocation of a final installment of $6 million to complete configuration of the space, 
equip the site, and relocate personnel into the new facility. At this time, we do not 
expect any additional funding needs for the site. 
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Questions for the Record 

Submitted by Representative C.A. Dutch Ruppersberger 

1. There is no physical CPSC presence at any foreign port. Given that the best way to stop 
something harmful from being sold in the United States is to make sure it is not shipped to 
the U.S. in the first place, would the CPSC be more effective with staff in foreign countries? 
Does the CPSC have the ability to do this currently? If not, what is stopping the CPSC? 

RESPONSE: Any foreign inspection program conducted by the CPSC would require 
international reciprocity and (under World Trade Organizauon rules) could not target only one 
country. Since many of the consumer products still made in the United States are manufactured 
here only because other countries have not yet obtained the owner’s intellectual property, it would 
be worth careful consideration before inviting foreign inspectors from around the world into U.S. 
factories. 

Additionally, it is important to understand that strategies for deploying inspectors are not equally 
effective across product categories. For food products, the principal focus of government 
inspection is the food processing facility and its procedures. This is because unsanitary conditions 
and poor procedures can result in a product that turns deadly later in the marketing chain. Because 
facilities are the key, one inspector can cover numerous processing facilities with great effect. A 
periodic inspection of the facility and procedures assures the safety of thousands or millions of units 
of food. Product sampling during these visits is incidental and serves only as a verification. 

Unlike food, consumer products (.such as toys or electrical products) do not spoil in transit; they 
were either made according to safety standards or they were not. Therefore, a factory visit by a 
consumer product inspector has nowhere near the impact of a facility visit by a food safety inspector 
because the only valid information taken away from the consumer product inspection is the level of 
compliance of only those products seen by the inspector at that time of the visit (which is why 
commercial certification requirements include protocols for multiple samples at various stages). 
Unlike food, an unsanitary consumer product factory may still turn out 100% safety compliant 
consumer products just as a sterile factory may produce hazardous products. 

Since CPSC could not, even with hundreds of inspectors, cover the tens of thousands of factories in 
China with visits frequent enough to guarantee product standards, the most effective deployment of 
product safety inspectors is in response to actionable intelligence. Normally, this takes the form of 
information that a shipment might not be, or is not, compLant. This is exactly the strategy behind 
CPSC’s new Import Surveillance Division. 

There arc several reasons for interdicting non-compliant goods upon arrival at the U.S. port rather 
than at the embarkation port. The starting point is that a container would be opened and inspected 
only in response to actionable intelligence. If that container is in China, the cost per unit of the 
inspector’s time is significantly higher than if the inspector is working in the United States. If the 
container is in the foreign port, the inspector has no authority to seize or destroy the goods, so they 
are likely to be diverted to another destination on another day. Moreover, the chances of 
uncovering actionable intelligence about a shipment improve over time with the assemblage and 
analysis of vessel, manifest, and broker information during the vessel’s transit, so an inspection asset 
employed overseas is not as well positioned as a colleague based in the U.S. destination port. 
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2. CPSC investigators are at key ports around the country. I represent the Port of Baltimore. 
Could you please tell me which ports are included in this program and the criteria for 
choosing those ports. 

RESPONSE: Because of the problem of “port shopping” by some unscrupulous importers, I am 
reluctant to name the ports that have been chosen by the agency or relate the agency’s enforcement 
strategies in this regard. I would howev^er be pleased to respond to your question in a private setting 
where this information could remain confidential. 
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Rep. Peter Viselosky’s Questions for the Reeord for the 
Consumer Product Safety Commission 
Hearing of the Subcommittee on Financial Services and General Government 
March 11, 2008 


1.) In January of this year, 1 introduced H.R. 5069, the Food and Product Responsibility Act, 
which encompasses a wide range of products, including products under the authority of the 
CPSC. The bill requires manufacturers and importers to show that they have the financial 
wherewithal to cover the cost of a recall and to pay damages if defective damages cause harm. 
This places the risk where it belongs - on the companies that introduce toxic imports into the 
commerce of the United States. It goes beyond simply giving the CPSC the discretion to make 
rules that would require manufacturers and importers to show financial responsibility for recalls 
of unsafe imports. 

• Could the CPSC provide me with an analysis of this bill and indieate the bases for 
your support or opposition? Please be specifie. 

• If the CPSC would not support the bill, please describe what measures you will be 
taking to ensure that manufacturers and importers of products subject to recall 
assume the responsibility for the cost of the reeall and for compensatory damages. 

• When manufacturers and importers are not financially able to cover the eost of a 
recall and of compensatory damages, how does the ageney address this problem? 
Does the CPSC pay for the recall? Who pays? 

RESPONSE: The Commission currently lacks a quorum and has not taken a position on this 
legislation. Under Section 15 of the Consumer Product Safety Act (CPSA), if the Commission 
determines that a product distributed in commerce presents a substantial product hazard, it may 
order the manufacturer, distributor, retailer or importer of that product to take corrective action. 
The CPSA allows the person to whom the order is directed to choose to repair or replace the 
product, or provide the consumer with a refund. While the CPSC announces corrective actions 
and sends out notifications, the agency does not pay for the corrective action, in the event that a 
manufacturer or importer goes out of business because it is not financially able to cover all the 
costs, the agency is empowered to require that the distributors or retailers of the product pay for 
the corrective action. (With regard to compensatory damages, that would involve a private cause 
of action outside of CPSC’s jurisdiction.) 


2.) Under H.R. 5069, manufacturers and importers would have to show they have the financial 
resources to cover a recall and compensatory damages. This is a market-based solution because 
the insurance market would determine the level of risk and thus the extent of financial resources 
that would be sufficient. Manufacturers and importers of products that have been subject to 
recall in the past likely would have to show greater financial resources than those who have not 
had recalls. The market would make that determination, not the government. 

• Would the CPSC agree that a market-based solution is a better means to ensure that 
products entering our domestic market will be safe than what currently exists? 
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Won’t manufacturers and importers take more care when there is an additional cost 
to bear if they are not eareful in what produets they chose to introduce into our 
market? 

• Isn’t this market-based solution an appropriate way to shift the burden away from 
innocent eonsumers, who now bear all the risk? 

• Isn’t it time to get serious about shifting the risk of unsafe imports away from the 
publie to those best able to make sure produets are safe? 

RESPONSE: Current economic incentives include fines imposed on violators by the CPSC, the 
costs of corrective actions, and the often severe economic damage to a company’s reputation and 
brand name associated with a corrective action. While manufacturers and importers are expected 
to meet their responsibilities under the law regardless of these economic motivations or burdens, 
the fact is that these costs are often important incentives for companies to comply with the law. 

In a formal proposal sent to Congress last year, CPSC Acting Chairman Nord requested an 
increase in the agency’s civil penalty cap, proposed asset forfeiture as an additional criminal 
remedy under the Commission’s statutes, and asked for the authority to impose penalties of up to 
$10 million. 


3.) it is my belief that H.R. 5069 also would comply with the World Trade Organization (WTO) 
rules because importers and domestic manufacturers would be treated equally. Both would be 
required to demonstrate they have the financial resources to cover the cost of a recall and 
damages for harm caused. 

• Could the CPSC please provide its views as to whether H.R. 5069 is compliant with 
the 'WTO? Please be specific and provide a full legal analysis in support of your 
position. 

RESPONSE: The CPSC relies on the legal expertise of the U.S. Trade Representative (USTR) 
for opinions on whether an activity or procedure complies with WTO rules, and it would 
therefore not be appropriate or authoritative for CPSC staf to attempt to opine on the question. 


4.) It is my understanding Jhat the CPSC and the Customs Border Protection (CBP) are not 
effectively communicating and coordinating about product recalls that involve imports. 
Specifically, the CBP has been slow to learn what imported products are subject to recalls by the 
CPSC because of hazards and thus the CBP has not been able to expeditiously stop imports of 
recalled goods at the border. 

• Can you describe in detail what mechanisms you have in place to coordinate with 
the CBP to ensure that the CBP is informed in a timely manner about recalled 
imports? 
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RESPONSE: CPSC staff has open lines of communication with multiple contacts at CBP 
headquarters to relay information about recalled products as well as to coordinate import alerts 
focusing on potentially violative or otherwise potentially hazardous products. CBP recently 
established a new Import Safety Division. CPSC’s new Import Surveillance Division is 
communicating with CBP’s Import Safety Division on virtually a daily basis. The CPSC also 
routinely coordinates activities with CBP’s Commercial Targeting Office as well as its Federal 
Emergency Enforcement Branch. Additionally, through the CBP ITDS effort, the CPSC is 
giving significant new access to and integration with CBP databases and shipment information 
that is already aiding the agency in the fulfillment of our missions (see below). 


• Does the CPSC need funding so that it can put into place effective mechanisms to 
ensure that the CBP is informed expeditiously about recalls of imports so that the 
CBP may act to protect the public quickly? 

RESPONSE: As noted above, CPSC staff has open lines of communication with multiple 
contacts at CBP, At those infrequent times when a recalled product may still be in the import 
stage of the distribution chain and can still be refused admission to the United States, CPSC staff 
promptly alert CBP staff so that they can take appropriate enforcement action. The CPSC is able 
to perform this task within our current level of funding. 


5.) As you are aware, under a September 2007 memorandum by the Office of Management and 
Budget, all agencies were given until 2009 to fully utilize the International Trade Data System 
(ITDS), which is a central database of international trade data. It is my understanding that the 
CPSC has failed to fully participate in the ITDS and instead appears to want to maintain its own 
data filing system. Is that correct? 

RESPONSE: That is not correct. See next response. 

• What progress has been made by the CPSC to implement the ITDS? Please explain 
in detail. 

RESPONSE: Selected CPSC staff with the required background clearance have been using 
ACE (Automated Commercial Environment) to conduct research on imported products since 
April 2007. We anticipate having an additional 12 staff cleared to use the .system in the near 
future (background investigations are on-going). The CPSC is currently at the stage of the 
ACE/lTDS implementation process where we arc documenting the unique “To-Be” processes we 
would like to have incorporated in the ACE system. Per our schedule submitted in response to 
0MB Directive M07-23, we are working to complete our concept of operations document for 
submission to CBP by June 30, 2008. Future steps in this process include completing the 
necessary MOUs and submitting business and system requirements to CBP. 
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6.) A measure introduced in the Senate, S. 2045, the CPSC Reform Act of 2007, includes a 
provision that provides the CPSC with the discretion to use its rulemaking process to establish 
rules that would require the posting of a bond or other proof by manufacturers and distributors of 
their financial ability to cover the cost of an effective recall, or to cover the costs of holding and 
destroying a product, if such action is required by the CPSC under the CPSC Act or other Act 
enforced by the CPSC. 

• Did the CPSC take a position on this provision? If so, please explain that specific 
position and the reasoning and bases of your support or opposition thereto. If not, 
please explain whether the agency would be in support and why or why not. 

RESPONSE; The Commission did not take a position on this provision. In her package of 
legislative proposals submitted to Congress last year. Acting Chairman Nancy Nord did request 
that the Commission (or Customs and Border Protection) be permitted to require the posting of a 
bond sufficient to pay for the destruction of a shipment of consumer products where the expense 
may be substantial. The cost of destruction of a product shipment can be much more accurately 
quantified than the cost of a potential recall, and unlike recalls, the agency in the past has had to 
bear disposal costs, specifically the significant disposal costs of violative fireworks. 

• Please indicate whether the CPSC is of the view that the implementation of this 
specific provision would require additional funding and if so, please provide an 
estimate of the time and resources that would be necessary for full implementation, 
assuming the agency utilized the discretion provided. 

RESPONSE: Section 19 of the Senate-passed version of the CPSC Reform Act would allow the 
Commission to require posting of an escrow, proof of insurance, or security acceptable to the 
Commission in certain cases to cover the cost of a recall or destruction of products, CPSC staff 
estimates that this provision would require the time of 2.5 employees (two attorneys; “.5” 
technical staff) at a cost of $366,000 in fiscal year 2009, 
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Questions for the record submitted by Chairman Jose E. Serrano 
Additional Comments by Commissioner Thomas H. Moore 


1- New funding requirements under the reauthorization . 

Response: It is extremely difficult for me to assess the staffing and cost estimates provided by 
the Acting Chairman. My office was neither involved in developing them nor consulted on the 
assumptions upon which they are based. My general impression is that the estimates are on the 
high side. 

As indicated in Acting Chairman’s Word’s response, new estimates are being prepared with 
regard to Section 7 of the Senate Bill. However, the basis for those new estimates is more a 
closer look at and a better understanding of what is expected of the Commission in fulfilling the 
mandate of that section, rather than being based on revised language. My sense is that other bill 
section’s cost estimates could be similarly revised when the Commission staff gets a fuller 
understanding of the requirements of such sections and can base their estimates on that better 
understanding. 


2. Implementation of the reauthorization . 

1 What criteria wiiiyou use to prioritize your increased responsibilities under the 
reauthorization? 

Response: Any specific time requirements in the final reauthorization bill will have to be met 
and would override our normal priority-setting procedures. There are several factors that could 
impact the Commission’s ability to meet the deadlines established in either of the bills: 

• The Commission’s ability to hire additional technical staff in the required time 
and get them up to speed on the agency’s work. 

• The lack of a Commission quorum when action is required on a rulemaking could 
prevent us from meeting a deadline. In addition to not being able to act on 
rulemakings, without a quorum the Commission cannot establish priorities for 
Commission action or vote on budgets and operating plans. 

• The eventual move or rehabilitation of our laboratory site could also affect our 
ability to meet deadlines as we have no idea at this time when that will happen or 
what disruption that might cause for certain types of testing. 

• The Commission has a number of important rulemakings in progress, including 
All-Terrain Vehicles and Upholstered Furniture Flammability, that we hope to 
keep on schedule. 
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2 Will the Commission look to the work of other Federal agencies as a model in order 
to make changes as efficiently as possible? For example, in creating a public database of 
consumer product complaints, will the Commission look to the database created by the 
National Highway Traffic Safety Administration (NHSTA)? 

Response: Our staff people are currently engaging in conversations with NHTSA to gain 
insight into the process of establishing such a database. Our staff has also been in meetings with 
Congressional staffers from both the House and the Senate reauthorizations subcommittees, 
consumer groups, and software experts to get a sense of how we can best achieve the creation of 
this important publicly available database. 

Our agency already has a computerized complaint form for consumers to file complaints with us. 
This form would need to be redesigned, along the lines of the NHTSA form, to elicit the most 
accurate information from consumers and to be self-vetting so that the consumer verifies the 
information as entered and there is no need for verification follow-up by our staff. It should also 
probably incorporate drop-down menus to aid consumers in filling in relevant information and 
should be designed to require certain minimal information from the complainant before the 
complaint can be included in the system. 

Some of our data systems, such as the National Electronic Injury Surveillance System (NEISS) 
are designed for a much different purpose and do not collect product names or manufacturers, 
NEISS, for example, is used to develop statistically valid national estimates of hospital 
emergency room treated injuries related to various categories of products. I see no need to 
change that system and it should not be necessary at this time to integrate it, for public disclosure 
purposes, into a consumer complaint database. There is no requirement in the Senate bill that old 
complaints be put into the system. It is a forward looking requirement and the agency should be 
forward thinking in its creation of a database that helps the public make wiser decisions about 
product purchases and provides them with information on products they already own so they can 
protect themselves against injuries caused by products that may subsequently be reealled. 

Our agency has been trying for years to get funding to modernize all of our databases so that they 
are all part of one larger searchable database and our staff doesn’t have to search each one 
separately. Unfortunately, we have never been able to secure funding for this critical need and 
each year our databases get larger and, therefore, our ability to see patterns and quickly flag 
emerging trends gets harder (particularly now that we have lost so many of our “old hands’’ who 
had so much knowledge stored in their heads). This is an issue that affects all of our databases, 
existing and future. If we could solve this problem while we are bringing the new consumer 
complaint database on line, this would be a tremendous help to the agency in the years to come. 
This is not to say that we could not revamp our existing consumer complaint database and bring 
it online without addressing the bigger problem. We could, but we would greatly appreciate any 
help Congress can give us in integrating all of our databases so that we won’t miss potential 
problems that may be less apparent without the ability to combine all of our data into one 
searchable format. 
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3. Commission quorum . 

Response: While the agency did delegate certain functions to staff prior to the most recent 
quorum loss, there are certain functions that are inappropriate for the Commissioners to delegate 
to the staff because they involve matters of public policy. First and foremost is our rulemaking 
authority. The agency promulgates federal safety standards after much discussion, public 
comment and staff research and analysis. The policy decision as to whether and how to proceed 
requires a vote of the Commission to move from one step in the rulemaking process to another. 
Gaining and losing quorums sets an unnatural— sometimes rushed and other times delayed— 
schedule for moving from one step to the next. Since the Commission engages in rulemaking in 
areas where there either are no voluntary standards or where voluntary standards are not properly 
addressing the risk, our inability to regulate can create a safety gap for consumers. Using an 
upcoming loss of quorum as the impetus for taking a step during a rulemaking process or rushing 
any staff investigative work, as opposed to having a complete staff analysis and 
recommendation, certainly does not serve the public interest properly. It can also lead to hasty 
and improperly based decision making. Unfortunately, we have found ourselves in this position 
far too often in the last few years. Both Houses of Congress have recognized that the quorum 
problem needs to be fixed by restoring the Commission to its full five members. While this 
won’t completely eliminate the possibility of a loss of quorum, it should greatly reduce its 
likelihood. 


4. New laboratory . 

We do not know what site we will be on or what funds might be required to bring the chosen 
facility to the point where it accommodates all of our needs. That is why 1 have always 
supported the larger authorization amount in the Senate bill which contemplates modernizing the 
lab at it current location. 


5. Imported toys with lead . 

Response: While 1 support our work with the Chinese government and Chinese manufacturers, I 
think our primary focus has to be on making sure that the U.S. companies that have their 
products made in a foreign country such as China, or that import products from other countries, 
are held accountable for the safety of those products, just as we hold companies accountable for 
products they make in the U.S. An unsafe product can be made anywhere. Our only real 
leverage is with the American companies that put those products into our stream of commerce, 
whether they are the original manufacturer of the product, an importer or a retailer. They can’t 
escape by using the excuse that the product was made elsewhere. They are the ones with the 
duty to the American consumer and they are the ones over whom we have jurisdiction and that is 
where our primary focus must remain. 
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7. Toy Industry Association certification proposal . 

Response: Other than the staff offering comments, as it would in other types of voluntary 
standard activity, 1 think it best for the Commission to keep the TIA initiative at arm’s length. 
The Commission’s enforcement activities will, over time, determine whether this initiative is 
making a difference, I will say that a number of the recommendations surprised me because they 
seemed so basic — they would be the things 1 would expect any company to already be doing. 

But clearly when some of the biggest players in the world in the toy industry are not able, for 
example, to keep lead out of the paint on their toys, it would appear that underlying 
manufacturing principles are being ignored and perhaps everyone does need to be reminded of 
the basic requirements for making a safe product. 


8. Pending CPSC rules . 

Response: I would just add to the comments from Acting Chairman Nord on the upholstered 
furniture rule. The Commissioner was delayed approximately two years on this rulemaking due 
to a Congressional mandate that work on the rulemaking halt while we sponsored a study by the 
National Academy of Sciences on the potential health risks of certain fire retardant chemicals. 
Then after years of work and several draft proposals, the agency had to re-propose the rule when 
the furniture industry (contrary to its earlier position) requested that the agency also address 
cigarette-ignited fires, necessitating additional research, testing and requests for comments, 

I personally think we should be moving forward with bedclothes flammability testing. The 
estimated effectiveness of the mattress standard was predicated on certain filled bedclothes being 
fire resistant. Limited funding has been one of the factors delaying work on this rulemaking. 1 
hope that staff will eventually be able to do testing in this area. 

As to bath scats, our reduced staffing levels have prevented the agency from doing an updated 
assessment of the safety of bathing infants in tubs with and without bath seats. It was largely 
staffs early analysis that infants of certain ages were safer in bath seats than not, which caused 
me to refrain from voting to ban bath seats outright. There is new information, through a survey 
done by the American Baby Group, on the actual usage of bath seats by parents that own them, 
which might give us more information on this subject. It is information 1 would need to have 
before I could determine whether the Commission should reexamine the possibility of banning 
the seats or merely allowing them to meet more stringent performance standards. 


9. ATVs . 

Response: 1 am attaching the statement 1 wrote when the Commission voted to go forward with 
the Proposed Rule on ATVs and when the Commission dismissed the petition to ban the sale of 
ATVs for the use of children under the age of 16. See: httn:/, 'www.cnsc.go v /nr/moorealv. pdf . 

Personally I do not believe motorized vehicles of the size, weight and power of an ATV (whether 
they be “youth” models or not) should be in the hands of children. However, these vehicles are 
largely ridden on private property and many parents have determined that their children are 
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strong and sophisticated enough to operate these machines. Both of these facts would work to 
make federal enforcement of a ban difficult. The Commission would need the active support of 
state and local authorities and, given the difficulty many states have in passing laws regulating 
the riding of ATVs within their borders, getting such support might be difficult. 
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STATEMENT OF THE HONORABLE THOMAS H, MOORE 
ON THE ALL-TERRAIN VEHICLE INITIATIVE, THE PETITION TO BAN ATVS 
SOLD FOR THE USE OF CHILDREN UNDER 16 YEARS OF AGE 
AND THE ATV SAFETY WEB SITE 
July 12, 2006 

Federal agencies are often criticized for taking too much time to solve a problem. 
Yet back in the 1980s, when this Commission first tackled the then relatively new 
product known (somewhat inappropriately) as the all-terrain vehicle, it took less than 
three years for the agency to get the manufacturers to agree, among other things, to: stop 
making the most dangerous version — the three-wheeler; create uniform standards for the 
remaining four-wheelers; implement a nationwide training program; implement age 
recommendations to try to keep children under 1 6 off of the larger ATVs; and fund an 
approximately $8,5 million public awareness campaign. For a while those measures 
seemed to be working. The death and injury numbers went down. The agency and its 
staff had a right to consider what they had done to be a major accomplishment. 

When the Consent Decrees expired in 1998, the Commission was able to get the 
manufacturers who had been a party to them, plus a few of the new entrants, to sign 
Letters of Undertaking (LOUs), which carried forward in a strictly voluntary fashion, 
most of the elements of the Consent Decrees. At the same time certain members of the 
industry agreed to another multi-year, multi-million dollar information and education 
safety campaign emphasizing the risks created when children younger than 16 operate 
adult-size ATVs. 

As a result of the investigation that led to the Decrees, staff recommended that the 
agency ban the sale of ATVs (all ATVs, not just adult-sized ATVs) for the use of 
children under the age of 12' and the Consent Decrees signed with the manufacturers 
had age recommendations, geared to engine size, that started at age 12. The typical 
engine size and weight of an adult ATV at that time was 250cc (the largest was 400cc) 
and the largest machine weighed in at 600 pounds. In the intervening years, the ATV 
industry has changed drastically: engine displacement can now be as much as 800cc; the 
weights of the vehicles have also increased substantially, to as much as 800 pounds; the 
ATV manufacturers have managed to get around the no passenger rule by designing 
ATVs that are built for two; ATVs designed for children under the age of 12 are being 
marketed; and the sales of all ATVs have skyrocketed. And deaths and injuries are once 
more on the rise. Injuries, particularly to children, have increased significantly since the 
expiration of the Consent Decrees. While it is true that the number of ATVs being ridden 
has grown dramatically along with the number of ATV riders, the number of injuries has 
outpaced that growth and we do not know why. The introduction of bigger and more 
powerful machines may be part of the reason. All of the staffs analyses have found that 
the risk of injury increases with the size of the ATV engine. 


^ Report of the CPSC All-Terrain Vehicle (ATVt Task Force: Regulatory Options for All-Terrain 
Vehicles . 1986. 
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For adults, today’s non-machine-related injury factors are pretty much the same as 
they were back in the 1980s: excessive speed, carrying passengers, driving on paved 
roads, driving while drinking. With regard to the ATVs themselves, control and stability 
issues, factors which were identified as characteristics resulting in an increase in ATV 
injuries back in 1985, continue to be “major factors associated with ATV-related deaths 
and injuries involving 4-wheeled vehicles.”^ For children, a large factor continues to be 
driving ATVs that are too complex, big and powerful for their capabilities. Despite all 
the information and education campaigns, despite all the self-policing of the dealers by 
the manufacturers and this agency’s selective monitoring, despite the LOU requirements 
and the voluntary standard, with which the vast majority of the ATVs on the market 
today comply, we have not managed in nearly twenty years to really change the 
landscape of ATV injuries. The current manufacturers are pointing the finger at new 
entrants as being the cause of the increase in injuries. However, the new entrants are a 
recent and fairly small portion of the ATV market. The deaths and injuries our staff has 
been chronicling over the years have been occurring on the established ATV 
manufacturers’ machines. The LOUs and the standard are not failing because of a lack 
of participation by new entrants; they are failing because they do not adequately address 
the ATV problem. And there is a problem. It is defined by the first sentence in the 
preamble to the Notice of Proposed Rulemaking (NPR): the unreasonable risks of 
injury and death associated with all-terrain vehicles. 

When the Commission issued an Advance Notice of Proposed Rulemaking on 
ATVs last October, there was cause for hope. It appeared that engineering and other 
research, such as had been done to get the three-wheeled ATVs off the market, would be 
done to find out what mechanical features of the four-wheelers (if any) were contributing 
to the deaths and injuries, what could be done to improve those features, and what other 
factors are behind the increase in injuries since the obvious factor of increased usage did 
not account for all of it. Instead, three months after the close of comments, and only five 
months after beginning the rulemaking proceeding, the ATV team was handed a detailed 
outline of what the proposed rule was to contain and told to have it to the Commission by 
May 30'^ Plans for testing ATVs to the voluntary standard and for testing various 
models against each other to look for mechanical differences among machines that might 
lead to handling improvements, as well as other projects that would have been the basis 
for a recommended NPR were shelved. 

Our staff deserves an enormous amount of credit for meeting their “March 
directive” with the same thoughtfulness and professionalism that they bring to every 
project. They did the best they could with what they had to work with. This is not a true 
staff recommendation (although they did manage to slip in a few improvements of their 
own) and, to the extent there is disappointment in the end product, that should be directed 
higher up the management chain. 

As drafted, 1 do not think the NPR will have much impact on the unreasonable 
risk of death and injury from ATVs that the Commission has identified. Rather than 
simply be critical of the proposal, I have made, along with Commissioner Nord, a few 


^ See the staff response to my questions, dated July 1 1, 2006, answer to question number 4. 
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changes to the NPR and identified some additional areas of research for staff and industry 
to pursue in this next phase of the rulemaking proceeding. 

The weakest part of the proposal is that it endorses the very solutions that have 
led us to this rulemaking in the first place. The voluntary standard does have some 
helpful provisions, but it is a barebones standard that staff considers “the minimum 
requirements that reflect manufacturing practices by the companies that currently 
represent the majority of the U.S. market.”^ This is a carefully worded statement that 
makes no reference to safety. Even industry, when it adopted the standard, was quick to 
dismiss provisions that our staff had considered important relating to pitch stability and 
suspension as not being safety related.'' Industry has made no significant changes to the 
standard since it was adopted in 1 990. Yet this proposal would take the industry standard 
and certain of the LOU provisions and, with a few changes by our staff, convert them into 
a mandatory safety standard that will have preemptive effect. No State legislative or 
regulatory body (or perhaps even the State courts, in the case of youth ATVs) will be able 
to improve upon it. What our staff views as the floor, the minimum place to start in 
building a safety standard, suddenly, and without Justification, is proposed as the ceiling. 

If we are going to have a mandatory performance standard for ATVs (and I 
certainly agree that we should) we should have done the necessary testing to see if the 
current standard is effective in reducing deaths and injuries and found out what additional 
provisions should be included in a mandatory standard before we proposed it as the 
solution. It is impossible to make any assumptions about the proposal’s ability to reduce 
deaths and injuries without these steps. The only positive aspect of this part of the 
proposal is that it could prevent an even bigger increase in deaths and injuries if new 
entrants who are not complying with the voluntary standard substantially increase their 
market share in the future (although we really do not have the data to support the claim 
that they are not complying, let alone the claim that the LOUs and voluntary standard are 
effective in reducing deaths and injuries). It is, 1 suspect, the new entrants’ increase in 
market share, not their alleged noncompliance that has suddenly made the industry decide 
there needs to be a mandatory standard and is also respon.sible for their new willingness 
to add certain of the LOU components to that standard.* 

The stability of 4-wheel ATVs continues to be an issue. Staff found that forty- 
five percent of all of the injuries in 2001 involved an ATV that tipped over in some way; 
roughly half tipped over forward or backward and the other half tipped over sideways. 


^ See page 354 of the briefing package. 

^ “With re.spect to pitch stability, the participating industry members believe that use of static procedures to 
test and establish criteria is not representative of actual operating conditions. Nor has there been any 
analysis which indicates that static stability criteria have any significant relation to ATV accident or injury 
causation or frequency ! ...] The su.spension standard also represents a negotiated position. Most industry 
members view suspension primarily as a matter involving rider comfort. Moreover, there was an absence 
of accident data and analysis correlating accidents and injuries to the presence or absence of mechanical 
suspension.” From the Foreword to ANSl/SVIA 1-1990. 

’ The proposal could have the perverse effect of driving a number of the manufacturers that have been 
trying to serve the youth ATV market, out of it, as the new entrants may find it difficult to insititute the 
training requirements. 
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Tipping over was the precipitating event in forty percent of the child fatalities that staff 
studied from 1999 and 2000, and occurred in sixty-six percent (though it was not always 
the precipitating event) of the 1 84 child fatalities that staff reviewed for the petition to 
ban the sale of adult ATVs for the use children under 16, Therefore, language has been 
added to the preamble to let the ATV manufacturers know that we are not letting them off 
the safety hook and that they need to be looking at ways to make their machines more 
stable and less prone to injuring their riders and that we should see those 
recommendations before the standard is finalized. I hope the manufacturers will take 
this statement by the Commission seriously. 

There are a number of things we do not know as we go forward with this 
proposed rule, but one of the things we do know with certainty is that children should not 
be driving adult ATVs. More than ninety percent of the children who die driving ATVs 
are on adult ATVs. The hospitalization rate for children injured on ATVs is about 
12 percent. This is more than twice the hospitalization rate for all age groups for all 
consumer product-related injuries treated in hospital emergency room, which has 
averaged 5.4 percent over the last three years.* When you have a higher hospitalization 
rate it is an indication of more severe injuries, such as head injuries and internal organ 
injuries. Some commenters like to point out the greater number of injuries to children 
from bicycle accidents. However, the hospitalization rate for children 15 and under for 
bicycle-related injuries in 2005 was only 4.2 percent. In 200 1,15 percent of bicycle 
deaths were to teenagers.’ During that same year, 26 percent of the ATV -related deaths 
were to children under 16. Not only arc the ATV-related injuries to children more 
severe, but they are also far more likely to result in death. 

Since the Consent Decrees were signed, industry and CPSC have made efforts to 
keep children under 16 off of adult ATVs. One of those efforts has involved the 
manufacturers instructing their dealers not to sell an adult ATV to a customer who 
indicates to the sales person that the ATV will be used by a child under 1 6. The 
Commission has monitored the dealers, as have the manufacturers, and on occasion a 
news organization has tested the dealers in this area as well. A NewsChannel 5 
investigative team went to ATV dealers in 2004* to see if the sales personnel would sell 
an adult ATV to them for a child under 16, Only one out of the five dealers they visited 
did not try to sell them an adult ATV, One dealer even coached the purchaser on what to 
say: “I can’t sell a bike if it’s for him because he’s under 1 6. That’s why when you come 
in, you have to make sure your husband has something he likes for himself to ride.” Our 
own monitoring has found similar examples of ATV dealers knowingly evading the age 
guidelines. Now we are proposing to require that ATV sellers have purchasers sign an 
age acknowledgement form (something many dealers currently already do). The 
proposed version is an improvement over the forms currently in use as it will have the 
number of ATV-related deaths and injuries to children under 16 on it and it would be 


‘ A study published in Pediatrics, entitled “All-Terrain Vehicle-Related Nonfatal Injuries Among Young 
Riders: United States, 2001-2003,” found that, compared to emergency departments visits for all types of 
injuries among children , children injured on ATVs were live times more likely to be hospitalized. 

^ From the Insurance Institute for Highway Safety Highway Loss Data Institute. 

* Cleveland, Ohio, reported on NewsNet5.com, February 20, 2004. 
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required to be used by anyone selling a new ATV, However, this form cannot police the 
conversations that may have taken place prior to the signing of the form. If, as I suspect, 
the manufacturers abandon the LOUs if this proposal becomes final, then we will lose 
their promise to keep their dealers in line and be left with a piece of paper that any seller 
can use to show he told the purchaser that children under 16 should not be on adult 
ATVs. This could relieve him of any consequences from the sale of an adult ATV that he 
knew was being sold for the use of a child under the age of 16. If this happens, it would 
be a step backward in an area where compliance has never been as good as it should have 
been. We are, therefore, asking staff to give us their plan for how they intend to enforce 
the new age acknowledgement form, to describe the enforcement tools this provision 
would give them and to elaborate on when these tools would be used. 

ATVs are not toys, but many parents treat them as if they were. ATVs are heavy, 
fast and dangerous for all but the most skilled and mature drivers. The current situation 
that permits children under 16 to drive adult ATVs is unacceptable. I do not understand 
how the Corrunission can have continued to declare this to be a dangerous practice for 
nearly twenty years, but not ban the sale of adult ATVs for the use of children under the 
age of 16. It is true that the sellers of new ATVs are only a part of the picture, but they 
are a part of the picture. If sellers had to have an ATV purchaser sign a form that said 
that federal law prohibits the sale of adult ATVs for the use of children under the age of 
16, and they knew that they faced penalties from a federal agency if they got caught 
circumventing that form through their verbal communications or otherwise, perhaps more 
purchasers and sellers would take the age issue seriously. I think even one well- 
publicized enforcement action would get the attention of the industry and the public. 

Over the years we have emphasized the need for all ATV riders to wear helmets 
and other protective gear. We will continue to emphasize protective gear, but when a 
several hundred pound machine flips over onto a rider, very often all the protective gear 
in the world is not enough. That is why 1 cringe when 1 read reports of parents saying 
things like one parent said in a 2005 TV news report. When he was asked if he ever 
worries about his daughter riding an ATV, he replied, “Nah. She wears the gear. She’s 
protected.” He should talk to the father of Michael Beltz, a six -year old who was 
wearing a helmet, a chest protector, gloves and eye protection but who, for reasons that 
are not clear, went flying over the handlebars of his ATV, broke his neck in three places, 
and died. In reading the in-depth investigations from the briefing package on the petition 
to ban the sale of ATVs for the use of children under 16, it seems clear that, of the 
children who died on ATVs who were not wearing helmets, many would have died even 
with a helmet because they had fatal neck or crushing torso injuries. Even adults have 
been crushed to death or been trapped and died from asphyxiation, drowning or other 
causes, because their ATVs were so heavy they could not extricate themselves when they 
got trapped underneath of them. But adults are more likely than children to have the 
judgment to leap free of the machine if it overturns. Children often lack the judgment to 
escape from the consequences of their mistakes. No amount of training can instill 
judgment. The brain is going to mature on its own schedule and, as we now know from 
research conducted at the National Institute of Mental Health, the parts of the brain that 
control impulses and decision-making do not fully mature until about age 25. 
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1 fear, however, that it is too late to turn back the clock with regard to children 
between the ages of six and sixteen driving ATVs. Staff found that 7.2 million children 
under the age of 16 were riding ATVs of one size or another in 2001. 1 am sure that 
number is even higher today. So we are left, once again, with trying to get children off of 
the adult ATVs by proposing new, more size-appropriate youth ATV models. Certain 
requirements proposed by staff for the youth ATVs, such as automatic transmissions and 
stop lamps, are good ones. I also think it is right that we have proposed moving away 
from engine size as the sole demarcation between adult and youth ATVs and among the 
youth ATV categories (although I am not convinced that speed tied to age should be the 
only criterion). Engine displacement is no longer a rational criterion and is having the 
unintended effect of restricting the training opportunities for children and forcing the 
bigger (though not necessarily more mature) children onto adult ATVs. Part of that 
problem can be laid at the doorsteps of the major ATV manufacturers. Our staff has 
indicated that there was no reason bigger-framed youth ATVs could not have been made 
under the current engine size restrictions. 

Of course, it is not at all clear that these new classes of youth ATVs will be made 
by the major manufacturers either. They may decide not to compete in the youth market 
and there is nothing in the proposal that requires them to do so. If they can dodge the age 
guidelines with a simple signature on a form, they may have even less incentive to make 
youth models than they do now. We cannot even be certain that if the new youth models 
are made, that they will attract the larger children away from the adult machines. A ban 
on the sale of adult ATVs for the use of children might give the manufacturers more 
incentive to push the youth models and encourage parents to buy them. As the preamble 
to the NPR notes, the injury rate for ATV riders under the age of 16 who are driving adult 
ATVs is twice the expected injury rate of those who are driving age-appropriate ATVs. 
We must find the right mixture of size, weight, speed and other factors relative to the 
maximum size of the children who will be riding them, to make them attractive enough 
for youths (and their parents) to choose over their more dangerous adult counterparts. 

To try to achieve that end, the staff is being instructed to undertake a number of 
projects related to the design and development of the new youth models and to the 
training of the children who will be learning to drive the youth ATVs. The briefing 
package notes that children cannot be trained out of the characteristics that make them 
and an ATV a dangerous combination’. This raises issues as to how children learn and 
what we can really expect a child of six or seven, or fifteen, for that matter, to take away 
from a training course. The standard SVIA training course is not geared to children. 1 
believe that children should be trained separately and with a program tailored to their 


’ “Behavioral characteristics such as impulsiveness, immature judgment, high risk-taking propensity, 
disregard for consequences, and susceptibility to peer pressure are present in most teens, no matter their 
experience level, and often persist until the late-teens to early twenties. Research affirms that these 
behavioral characteristics may be due to both social development and the physical maturation process of 
the brain (Giedd, 2002, NIHM, 200 1 , Restak, 2001). These behavioral characteristics are commonly 
dominant in adolescents and are difficult to modify through training, supervision, or warnings. It is not that 
adolescents are unintelligent or unable to learn to operate an ATV, but in general, these developmental 
factors suggest that it is beneficial to limit a teen’s access to high-speed motorized vehicles.” From the 
staff briefing package, pages 361-362. 


6 



103 


learning abilities. We have instructed staff to look into this area and come up with 
recommendations for training courses adapted to the younger drivers. I believe it is 
crucial that we commit the resources to make sure that youth ATVs are designed to be as 
safe as they can possibly be, that they are built to fit the children who will be driving 
them and that the training that children receive is designed to maximize the ways that 
children learn. Obviously the process will go faster and farther with the active 
participation of the ATV industry. 

As mentioned earlier, there have been several expensive ATV information and 
education campaigns in the past. We do not know what impact they have had on 
reducing deaths and injuries. While I am a proponent of a new ATV information and 
education campaign, I am not convinced that the same old message — wear your helmet, 
don’t carry passengers, don’t drive on paved roads, drive an appropriately sized ATV, 
etc. — is effective any longer (if it ever was). ATVs have become ubiquitous in certain 
areas of the country. They are no longer novelties. It is time we investigated whether we 
need a harder-hitting campaign that does not minimize the unreasonable risks of death 
and injury that ATVs present. To that end, the staff is being asked to determine what 
messages will get the attention of parents and their children. Parents need to understand 
exactly what they are letting themselves and their children in for when they allow their 
children to climb aboard an ATV. I do not ever want to bear another parent of a dead 
child lament that they did not understand how powerful and dangerous these machines 
can be. Parents will still misjudge their children’s abilities, but it should not be because 
they did not have all the information they needed to make the proper decision. 

The proposal contains a number of other helpful provisions, such as: the creation 
of an ATV web site that pulls together information from all fifty states about their ATV 
regulations and provides basic ATV safety information; the requirement that all ATVs be 
certified to a mandatory standard; more descriptive warning labels; the formal banning of 
three-wheeled ATVs; changes to the training curriculum to provide for written and riding 
skills tests; and the requirement that all sellers provide free training for ATV purchasers 
and their families. None of these are likely to have a major impact on the current death 
and injury trends but they are all good ideas nonetheless. 

Additions to the NPR such as, looking more carefully into pre-purchase training, 
the addition of Commissioner Nord’s language about the expectation that training be 
reasonably accessible, revising the web site incident reporting form to allow for more 
detailed information to be collected about ATV incidents and to include a separate page 
on the web site about what parents about to buy an ATV need to know, are also positive 
steps. While I cannot disguise that I feel the package as originally proposed was weak 
and that the additional items we have added, while helpful, still do not cure it of its 
fundamental flaws, it is still a step in the right direction and I hope that we are not done 
yet. This is just the proposal stage and since it was not achieved with the normal research 
and testing that one would expect in a rule of this magnitude, no one should hesitate to 
suggest bolder changes which might require re-proposal. 
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I find it interesting that in the preamble to the proposed rule, the language on 
preemption is back to our usual practice of merely quoting the statutory language on 
preemption without editorial comment. I suspect that is because, had the majority 
followed the course they set out in another recent rulemaking, they could have found 
themselves trying to explain why State court actions involving adult ATVs, which are 
regulated under the Consumer Product Safety Act, are not subject to preemption, but 
those involving youth ATVs, which are regulated under the Federal Hazardous 
Substances Act are. Thus parents of children killed on youth ATVs might be prevented 
from suing the manufacturer in certain instances, but if that same child had been on an 
adult ATV, the same lawsuit could go forward. That outcome would certainly be 
counterproductive to what we are trying to achieve. 

While the ATV Notice of Proposed Rulemaking is not as aggressive as I had 
hoped it would be, I am nevertheless voting to approve it with the changes attached to my 
ballot. I am also voting to approve the petition to ban the sale of adult ATVs for the use 
of children under 16 and the creation of the new ATV web site. I hope that the next stage 
in the proceeding will not be as rushed as this stage has been and that staff will be 
allowed to do the work they need to do to justify a final rule. 
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Question for the record submitted by Congressman Peter Visclosky 
Response provided by Commissioner Thomas H. Moore 


1.) 3 When manufacturers and importers are not financially able to cover the cost of a 
recall and of compensatory damages, how does the agency address this problem? 


Response: In some instances the agency has been forced to accept a corrective action plan that 
was less comprehensive than staff would have liked. Either consumers ended up having to pay 
certain out of pocket expenses, or a fund was established with a set amount of money and 
consumers were given replacement products or refunds until the fund was exhausted with the 
result that some consumers obtained a limited remedy or no recall remedy at all. Thus I think we 
do need some mechanism that would provide relief for consumers when the company involved in 
the recall cannot afford the appropriate recall remedy. 1 do support the requirement of financial 
responsibility so that the burden of a recall does not fall on the innocent consumer. In that regard 
I support Section 19, the bonding provision in the Senate reauthorization bill. 
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Chairman Serrano’s Opening Statement 

Mr. Serrano. Before we begin, I would like to announce that, 
unfortunately, this will be my last hearing as the Chairman. I will 
be resigning my seat. Senator McCain has asked me to run as his 
running mate in this Presidential — why is that so funny? 

Mr. Regula. You are trying to get my vote. 

Mr. Serrano. All right. You know. You were supposed to play 
along with the Chairman on the April Fool’s joke. I guess McCain 
would not be picking me, so I guess that did not sell too well. Who 
else? Who would have picked me? No one. 

So the hearing will come to order, and we welcome you. I actu- 
ally thought of another April Fool’s joke where we would say we 
found $1 billion to give the Archives, but no one would believe that, 
so the intent is there, so you know. 

Today, we will hear testimony from the Archivist of the United 
States — I told Dr. Weinstein that, in Spanish, we say archive for 
archives. The temptation to say “the archeevist” is really there, but 
I thought I would do it right — on the budget request of the Na- 
tional Archives and Records Administration for fiscal year 2009. 

NARA, as we all know, serves the vital role of the Nation’s 
record keeper. It works to preserve and to provide access to the 
records of Government, from the original copies of the Constitution 
and the Declaration of Independence, to the service records of mili- 
tary veterans, to immigration and naturalization records, and 
many more. NARA also serves the vitally important role of pub- 
lisher of the Federal Register, the Code of Federal Regulations, the 
U.S. Statutes at Large and Presidential documents. 

In the area of Presidential libraries, NARA has been quite busy 
in recent years in adding both the Clinton and Nixon Presidential 
Libraries to its inventory while at the same time preparing for the 
upcoming Bush Presidential Library in Dallas, Texas. 

Another current challenge for NARA is the growth of electronic 
government records and the need for special computer systems for 
these records. The Electronic Records Archives program at NARA 
is aimed at preserving electronic records and at making them per- 
manently accessible regardless of future changes in computer tech- 
nology. The program has experienced problems over the past year, 
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which NARA is addressing, and I look forward to discussing the 
issue further today. 

I am pleased to note that, using funds provided by this sub- 
committee, NARA will restore the evening and weekend hours that 
have been cut back as well as add to its workforce of archivists, al- 
though it is unclear if NARA’s fiscal year 2009 budget request 
would allow for these efforts to continue. I look forward to dis- 
cussing this issue further as well. 

Professor Weinstein, we welcome you back to the subcommittee. 
We also welcome NARA’s Deputy Director, Adrienne Thomas, and 
NARA’s Chief Information Officer, Martha Morphy, who are here 
to help answer the subcommittee’s questions. Thank you all very 
much. We look forward to your testimony. 

Let me first say on a personal note that I was here this past 
weekend, working hard at my office. As I was driving down Con- 
stitution Avenue from Arlington, there were plenty of folks around, 
but the longest lines anywhere were in front of the Archives, and 
I kind of felt some kind of personal pride in that. 

Mr. Regula, the lines were incredible, especially those of the 
young people who were lining up. It was just wonderful to see. 
There were folks on the Mall. There were folks everywhere, but 
anywhere you went, the longest lines that were around the block 
were at the Archives, and that is a good sign for you, and it is a 
good sign for us, but it is also probably a greater sign for the coun- 
try that there is interest in seeing those documents. So I congratu- 
late you on that work. It is obviously part of the effort. 

Before we begin, I would like to recognize my colleague, a man 
who himself at the end of this year will have so many documents 
to turn over you cannot even begin to imagine. It is Mr. Regula. 

Mr. Regula’s Opening Statement 

Mr. Regula. Thank you, Mr. Chairman. There are not as many 
as you think, and the future is what we are talking about. I think 
the past is a prologue to the future. I believe that is chiseled on 
stone, and I use that often in speeches, but the past is a prologue, 
and we have to recognize that the past gives us the base on which 
to build our future as a Nation, and it is therefore very important. 

I think there will be three events that cause great focus on 
NARA this year: We have a Presidential candidate for whom 
NARA has preserved records from her time as First Lady. Of 
course, if she becomes the President, that will put the focus on 
those records more than there normally would be. 

Secondly, we have an upcoming Presidential transition, when 
you become legally responsible for President Bush’s records, and I 
suspect the lines will be maybe not as long as the Chairman de- 
scribed, but there will be a few lines down there to take a look at 
those, I would suspect. 

We have the upcoming launch of the Electronic Records Archives 
prototype to see if this massive undertaking will be operational. 
You will be pioneering in that respect, because if you have success 
in using electronic records in the Archives, it will set a standard 
not only across this country but across the world. I assume you 
have some contact with other countries. I am curious — and I will 
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ask this in the question period — if other nations have archival 
records to the extent that we do. 

Thank you, Mr. Chairman. I will have some questions at the ap- 
propriate time. 

Mr. Serrano. Thank you. 

Professor Weinstein, I want to congratulate the Archives on this 
publication you just handed me. That is really such an interesting 
one because those of us who know the history of Jackie Robinson 
know that he was not just a baseball player; he was a pioneer who 
took on issues. Very few people know about Lieutenant Jackie Rob- 
inson and the difficulties that he had in the military. This was 
quite an American. You know, he gets credit for integrating base- 
ball. I submit that he integrated America, not just baseball. So I 
thank you for this. 

As you know, we ask you to hold your testimony to 5 minutes. 
However, your full statement will go into the record so we can have 
time to ask you questions. 

Allen Weinstein’s Testimony 

Mr. Weinstein. Thank you. Chairman. Thank you. Congressman 
Regula and members of the subcommittee. 

First of all, if I may, before I begin my formal testimony, I think 
your comment about April 1st and what announcement could not 
be made means that I probably should not submit my billion dollar 
budget. I believe that for the moment. 

Mr. Serrano. That would be your joke on us. 

Mr. Weinstein. Chairman Serrano, Congressman Regula, mem- 
bers of the subcommittee, and subcommittee staff, I am Allen 
Weinstein, Archivist of the United States, and it is my distinct 
pleasure to be with you today. I want to thank you, all of you, for 
the time taken from your busy schedules to meet with us on this 
year’s National Archives and Records Administration budget re- 
quest and for holding this hearing today. 

I want at the outset to introduce my colleagues who accompany 
me at the table today. To my right is Adrienne Thomas, the Deputy 
Archivist of the United States, and who appeared before you last 
year in her role as Assistant Archivist for Administration. To my 
left is Martha Morphy, the Chief Information Officer at the Na- 
tional Archives. In that capacity, she oversees the development of 
the Electronic Records Archives, the ERA. 

I will provide a brief summary of my statement, and I will ask 
that my full testimony be included in the record, but I cannot for- 
bear saying, Mr. Chairman, that here we have Serrano, Regula, 
Weinstein, Morphy, and Thomas. Is this an American blend or 
what? I am privileged to be with the subcommittee this morning. 

We are making steady progress towards an Electronic Records 
Archives that will ensure the preservation of and access to today’s 
electronic records far into the future. After setbacks experienced 
last summer, Lockheed has achieved each major milestone on ERA 
development over the last 8 months, and we will be prepared to 
take in the largest corpus of Presidential electronic records to date, 
from the Bush administration on January 20th, 2009, in short, on 
deadline. 
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The National Archives is working with the private sector to 
digitize key archival series to ensure the widest possible access for 
the American public. Firms in the private sector are digitizing 
some of the most popular records in our holdings. As part of the 
Civic Literacy Initiative, we have created a public-private partner- 
ship with the Boeing Corporation and with the Foundation for the 
National Archives to develop a learning center at the National Ar- 
chives in Washington to make the study of American history and 
civics more widespread and more engaging. My staff is working 
with the White House to plan a smooth transfer of the textual and 
digital records of the current administration to the National Ar- 
chives in January 2009. 

During fiscal year 2007, the National Archives responded to 1.2 
million written requests; served over 135,000 researchers in Wash- 
ington and across the country; hosted nearly 220,000 people at pub- 
lic programs; welcomed 2.9 million visitors to our exhibits in Wash- 
ington and at our Presidential libraries; and received 35 million 
visits to our Web site. In 2 weeks, evening and weekend research 
hours in Washington, D.C., will return to their 2006 schedule 
thanks to the funds you provided in our fiscal year 2008 appropria- 
tions, for which we are deeply grateful. 

In those lines, Mr. Chairman, you saw surrounding the two 
blocks of the National Archives downtown building, every day, 
there are 5,000 people or more. It is unprecedented. Mr. Chairman, 
the National Archives building in Washington was built as a monu- 
ment to the Charters of Freedom: The Declaration of Independence, 
the Constitution and the Bill of Rights. However, this building and 
the entire agency are much more than a series of monuments. We 
house the records of all three branches of the Government, and we 
respond to literally millions of requests each year from the execu- 
tive branch, the Congress, the courts, and from the American citi- 
zens who own these records. Each day, we host area school groups 
visiting Washington; men and women seeking the stories of their 
parents and grandparents; scholars writing the evolving story of 
our Nation; and teachers anxious to learn how to better teach his- 
tory and civics through the documentary evidence held in our Na- 
tional Archives. 

Our records management staff works with colleagues in other 
Federal agencies, in Congress, and in the courts to assure that we 
continue to hold the documents necessary for an accurate history 
to be written in the future. NARA’s preservation staff works to 
maintain the balance between preservation and public access to as- 
sure that these documents will be available for both research and 
display. Our museum staff and archivists assure that visitors and 
researchers alike find what they are looking for in the National Ar- 
chives. The 1,350 people who work in the Washington, D.C., area 
and the 1,650 people who work in 17 States and 40 facilities 
throughout the country and in the District of Columbia are dedi- 
cated to our mission, which is to serve democracy by safeguarding 
and preserving the records of the three branches of Government, 
ensuring that the people can discover, use, and learn from this doc- 
umentary heritage to promote civic education and to facilitate a 
historical understanding of our national experience. 
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Mr. Chairman, as to the details of our 2009 request for funding, 
George W. Bush has sent to Congress a proposed fiscal year 2009 
budget that calls for $404 million for the National Archives and 
Records Administration. This request is framed in four categories: 
Operating Expenses; the Electronic Records Archives; the National 
Historical Publications and Records Commission; and Repairs and 
Restoration. 

For operating expenses, the President’s fiscal year 2009 budget 
request is $327,783,000, an increase of $12,783,000 over fiscal year 
2008. This includes funds to prepare for the George W. Bush Presi- 
dential Library, to accelerate public access to the Presidential 
records in our holdings and to provide storage for records and to 
continue working on reducing the backlog of unprocessed textual 
records. 

The operating expenses budget provides for the costs of the gen- 
eral operation of the agency, which includes rapidly rising energy 
and security costs; increasing operational costs of National Ar- 
chives facilities around the country; and annual cost-of-living in- 
creases for the National Archives staff. Let me offer one illustra- 
tion, one example, of a program funded within our operating ex- 
penses that is of particular interest to Congress, the Center for 
Legislative Archives. 

The Center houses the institutional records of the House and 
Senate, from the First Congress to the present, one half billion 
pages documenting the history of representative government in the 
United States of America. It delivers more than a million pages of 
records annually to support the current conduct of congressional 
business. 

As Congress moves from the paper to electronic preservation of 
its material, the Center faces a new challenge. Recently, the Center 
acquired over 900 DVDs of Senate hearings from the 108th Con- 
gress. These discs are the only copies of these hearings and are not 
reliable for long-term preservation. The challenge is to provide for 
the permanent storage and continued access to these important 
records. The answer to that challenge is Electronic Records Ar- 
chives. 

The Electronic Records Archives, the ERA program, requests an 
increase of nearly $9 million. This higher funding level for ERA 
will allow the National Archives to accommodate a greater volume 
of electronic records; to bring more agencies into the world of elec- 
tronic records scheduling; to provide public access with full content 
indexing and searching; as well as to provide a secure site for the 
Federal records. 

For fiscal year 2009, the President has declined to seek funding 
for grants for the National Historical Publications and Records 
Commission, the NHPRC, which is the National Archives’ grant- 
making arm. The administration, instead, focuses the National Ar- 
chives’ increases on its core activities for the preservation of Fed- 
eral records. 

For repairs and restoration to facilities for which the National 
Archives is responsible, such as the National Archives at College 
Park, Maryland, the National Archives building in downtown 
Washington and the Presidential libraries, the President’s fiscal 
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year 2009 budget requests $9,211,000 to maintain our facilities and 
to perform essential repairs. It is another vital part of our request. 

Mr. Chairman, in 2009, we celebrate the 75th anniversary year 
of the establishment of the National Archives. During the past 75 
years, the staff of the National Archives has found itself on the 
leading edge of change. Almost 30 years before the creation of the 
Freedom of Information Act, for example, archivists were making 
available — or “archeevists” depending on which you prefer — the 
records of the U.S. Government to the public in National Archives 
reading rooms. 

Beginning with President Roosevelt’s gift to the Nation and with 
Congress’s help, we shepherded the growth and development of the 
modern day Presidential library system. In the 1970s, we heralded 
the era of archiving electronic records by taking in the first perma- 
nent computerized records from Government databases. Today, we 
are taking the lead in archiving digital information with the devel- 
opment of the Electronic Records Archives. We have always em- 
braced these types of challenges as part of our unique and impor- 
tant mission as guardians of the records. 

I will close, Mr. Chairman, with a little story that President Ei- 
senhower liked to tell about a fellow who had just come to Wash- 
ington in 1955. He was driving around and saw the National Ar- 
chives building. He asked what happened in that building, and he 
saw carved on one of its pedestals the phrase “the past is pro- 
logue,” which you referred to. He asked the taxi driver what the 
motto meant. 

The reply was: Oh, that. “The past is prologue,” that is kids’ bu- 
reaucratic talk. What it really means is, you ain’t seen nothing yet. 

Mr. Chairman and members of the subcommittee, you ain’t seen 
nothing yet. We will continue to meet the challenges of the future. 

I thank you, Mr. Chairman. This concludes my remarks, and we 
welcome any questions you may have. 

[The information follows:] 
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Chairman Serrano, Congressman Regula, members of the subcommittee, and 
subcommittee staff, I am Allen Weinstein, Archivist of the United States, and it is my 
distinct pleasure to be with you today. I want to thank you for the time taken from your 
busy schedules to meet with me on this year’s National Archives and Records 
Administration budget request and for holding this hearing today. 

I want at the outset to introduce my colleagues who accompany me at the table today. 
Adrienne Thomas is Deputy Archivist of the United States and appeared before you last 
year in her role as Assistant Archivist for Administration. Martha Morphy is the Chief 
Information Officer at the National Archives, and in that capacity oversees the 
development of the Electronic Records Archives (ERA). 

In 2009, we celebrate the 75*’’ anniversary year of the establishment of the National 
Archives. During the past 75 years, the staff of the National Archives has found itself on 
the leading edge of change. Almost 30 years before the creation of the Freedom of 
Information Act, archivists were making available the records of the U.S. government to 
the public in National Archives reading rooms. Beginning with President Roosevelt’s 
gift to the nation of his library in Hyde Park, and with Congress’ help, we shepherded the 
growth and development of the modern day Presidential library system. In the 1970s, we 
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heralded the era of electronic records by taking in the first permanent computerized 
records from governmental databases. Today we are taking the lead in archiving digital 
information by overseeing the development of the Electronic Records Archives. The 
Electronic Records Archives will preserve and provide access to the government’s 
permanent records in electronic form - despite the technological hurdles that such an 
enterprise faces. We have always embraced these types of challenges as part of our 
unique and important mission as guardians of the records of government. 

As we come closer to the end of the current Administration, the Archives plays many 
roles that assist in a smooth transition of power. The Archivist receives and certifies the 
results of the Electoral College and saves those results for a year. The National Archives 
is integral in the move of the outgoing President’s records, and briefs the incoming 
transition team on the requirements for documenting their activities. The Presidential 
libraries provide forums for the primary and Presidential debates. Immediately after the 
inauguration, the National Archives is called upon to make the records of the previous 
administration available to the new President, the Courts, and Congress to ensure the 
continuity of governmental operations. 

Mr. Chairman, I bring you news today of progress in a number of key areas over the past 
year. 


• We are making steady progress towards an Electronic Records Archives that will 
ensure preservation of and access to today’s electronic records far into the future. 
After setbacks experienced last summer, Lockheed has achieved each major 
milestone on ERA development over the last eight months, and we will be 
prepared to take in the largest corpus of Presidential electronic records to date, 
from the Bush Administration, on January 20, 2009 - in short, on deadline 


We are working with the private sector to digitize key archival series, to ensure 
the widest possible access for the American public. We have partnerships in 
place with iArchives and the Genealogical Society of Utah. They are digitizing 
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some of the most popular records in our holdings, including photographs of the 
U.S, Army operations in Vietnam, approved claims files of the Southern Claims 
Commission (1871-1880), case files of Civil War widows pension applications, 
photographs by the U.S, Army Air Corps from World War II, and passenger 
arrival lists from the Immigration and Naturalization Service. We also have a 
distribution sales agreement with Amazon that has digitized over 700 historical 
motion picture films produced by the Federal government, including 
documentaries, military reports, combat footage, and newsreels. 

• As a part of our Civic Literacy Initiative, we created a public/private partnership 
with the Boeing Corporation and the Foundation for the National Archives to 
develop a learning center at the National Archives in Washington that will parallel 
the wonderful learning centers that we have across the country in many of our 
Presidential Libraries. The Boeing Learning Center opened last year to help 
teachers learn how to use primary documents to make the study of history and 
civics more engaging. It is already a popular attraction at Archives 1. The 
Const! tution-in-Action Lab provides hands-on experience to middle school 
students, using primary sources. 

• We have started an effort to replace the existing inadequate Military Personnel 
Records Center in St. Louis with a facility that will provide critical improvements 
to the environmental storage conditions for the 2.000,000 cubic feet of records we 
store for the military services. The new facility will enable us to ensure the 
preservation of essential military personnel files so they will be there when they 
are needed by our country’s veterans and their families to guarantee their rights 
and entitlements. 

• We brought the Richard M. Nixon Library and Museum in Yorba Linda, 

California into the family of Federal Presidential Libraries, and are preparing for 
the George W. Bush Library in Dallas, Texas, 



116 


• We are working with the White House to plan a smooth transfer of the textual and 
digital records of the current administration to the National Archives in January 
2009. 


• During FY 2007, the National Archives responded to 1 .2 million written requests; 
served over 135,000 researchers in Washington and across the country; hosted 
nearly 220,000 people at public programs; welcomed 2.9 million visitors to our 
exhibits in Washington and at our Presidential Libraries; and received 35 million 
visits to our website. In two weeks, evening and weekend research hours in 
Washington, DC will return to their 2006 schedule thanks to the funds you 
provided in our FY 2008 appropriations, for which we remain grateful. 

Mr. Chairman, the National Archives Building in Washington was built as a monument 
to the Charters of Freedom - the Declaration of Independence, the Constitution, and the 
Bill of Rights. However, both the building and the agency are much more than a 
monument. Each day we host area school groups visiting Washington, men and women 
seeking the stories of their parents and grand parents, scholars writing the evolving story 
of our nation, and teachers anxious to learn how to teach history and civics through the 
documentary evidence held in our National Archives, We host similar activities in our 
facilities nationwide. 

Our records management staff works with colleagues in other Federal agencies, in 
Congress, and in the Courts to assure that we continue to hold the documents necessary 
for an accurate history to be written in the future. Our preservation staff works to 
maintain the balance between preservation and public access to assure that these 
documents will be available for both research and display. Our museum staff and 
archivists assure that visitors and researchers alike find what they are looking for in the 
National Archives. The 1 350 people who work in the Washington D.C. area, and the 
1650 people who work in 17 states and 40 facilities throughout the country are dedicated 
to our mission — To serve democracy by safeguarding and preserving the records of the 
three branches of Government, ensuring that the people can discover, use, and leam from 
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this documentary heritage... to promote civic education, and to facilitate historical 
understanding of our national experience. 

Mr. Chairman, as I have pointed out in the past, the National Archives is a pivotal node in 
the Federal information network. We house the records of all three branches of the 
government, and respond to literally millions of requests each year from the Executive 
Branch, the Congress, the Courts, and from the citizens who own these records. 

Mr. Chairman, as to details of our 2009 request for funding: 

The 2009 Request 

President George W. Bush has sent to Congress a proposed Fiscal Year 2009 budget for 
the Federal Government that calls for $404,002,000 for the National Archives and 
Records Administration. This request is framed in four categories; Operating Expenses, 
the Electronic Records Archives, the National Historical Publications and Records 
Commission, and Repairs and Restoration. 

I am very pleased that the President has called for increases in resources that will allow 
us to provide the public continuing access, far into the future, to the electronic and 
traditional records of our government. 

For operating expenses, the President’s FY 2009 request is $327,783,000, an increase of 
$12,783,000 over FY 2008. This includes funds to prepare for the George W. Bush 
Presidential Library, to accelerate public access to Presidential Records, and to 
supplement our criminal investigative staff 

The operating expenses budget provides for the costs of the general operation of the 
agency, which includes rapidly rising energy and security costs, increasing rents for the 
National Archives facilities around the country, and annual cost of living increases for the 
nationwide National Archives staff It also provides the support for implementing our 
strategic plan to deal with our backlog of unprocessed records, promote civic literacy. 
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provide online access to our holdings through public and private partnerships, and to 
serve the research and access needs of the public in our facilities throughout the country. 

One program that is of particular interest to Congress is the Center for Legislative 
Archives. The Center, with a budget of $2,000,000 and a staff of 17 full-time and 3 part- 
time employees, houses the institutional records of the House and Senate from the First 
Congress to the present — totaling one-half billion pages documenting the history of 
representative government in America. The Center delivers over a million pages of 
records annually to support the current conduct of Congressional business. The Center is 
devoting significant resources to the processing of the records of the 9-1 1 Commission. 
During FY 2009, the Center will make those records available to the public, as mandated 
by the Congress and the Commission. 


The Center has an increased challenge as Congress moves from paper to electronic 
preservation of its materials. The Center recently acquired over 900 DVDs of Senate 
Hearings from the 108”' Congress. These discs, which are not reliable for long-term 
preservation, are the only copies of these hearings. Like the rest of the National 
Archives, the Center will take on one more challenge of managing fragile electronic 
records by creating the ways and means to provide for the permanent storage and 
continued access to these important records documenting the history of Congress. These 
discs represent the beginning of a sea change in how Congress creates and preserves its 
records. 

The Fdectronic Records Archives (ERA) program, a key National Archives strategic goal 
aimed at providing a means to preserve and make accessible all electronic records, is 
funded in the FY 2009 request at $67,008,000, which is $8,980,000 over the FY 2008 
appropriated level. This higher funding level for ERA will allow the National Archives 
to accommodate greater volumes of electronic records, bring more agencies into the 
world of electronic record scheduling, provide public access with full content indexing 
and searching, as well as provide a secure site for the Federal records. 
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ERA and the technology it will harness are enormously important — not just to the 
National Archives, but to Congress, other Federal agencies, state and local governments, 
and countless private institutions. It will preserve and provide continuing access over 
time to any type of electronic record, regardless of its original format. Without ERA and 
its technologies, many of the records of the Federal Government will be at risk and could 
be lost forever. 

For FY 2009, the President has declined to seek funding for grants for the National 
Historical Publications and Records Commission, the National Archives’s grant-making 
arm. The Administration instead focuses the National Archives increases on its core 
activities for the preservation of Federal records. 

For repairs and restoration to facilities for which the National Archives is responsible, 
such as the National Archives at College Park, the National Archives Building in 
downtown Washington, and the Presidential libraries, the President’s FY 2009 budget 
requests $9,21 1,000. This enables us to maintain our facilities and perform essential 
repairs. It is another vital part of our request. 

Mr. Chairman, a more detailed justification of these increases follows: 

OPERATING EXPENSES 

For FY 2009, the Budget requests an increase to our base programs of $12,783,000 to 
meet ongoing operational requirements. Of this total increase, the Budget requests 
$6,864,000 for rent and contract increases, rising utility and energy costs, operation and 
maintenance of National Archives-owned facilities, license and access fees for 
technology. Department of Homeland Security’s security assessment charges, and 
Congressionally enacted pay raises. 

For FY 2009 we are requesting an increase of $ 1 ,600,000 to add 1 5 archivist positions to 
the Presidential libraries. These positions will be added to the libraries governed by the 
Presidential Reeords Act - Reagan, Clinton, and Bush to speed up public access to these 
important Presidential records. With the exception of the $800,000 added to our FY 2008 
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budget for staff increases, National Archives staffing devoted to accessioning and 
processing records has held steady over the past five years while our archival holdings 
have continued to grow. That has also meant that our backlog of records processing and 
preservation has continued to rise. 

For FY 2009, the Budget requests $ 120,000 to add an additional criminal investigator to 
the Inspector General’s office. This will increase the investigative staff to four, and the 
total Inspector General staff to twenty. 

The National Archives Office of Inspector General provides an important oversight 
function to help ensure that the National Archives adequately manages, preserves, and 
provides access to Federal and Presidential records. The Office of the Inspector General 
also plays a role in recovering Federal and Presidential records that while privately held 
should be in Federal custody. The additional resources funded by this initiative will 
translate into heightened independent oversight of all facets of the operations of the 
National Archives. 

ELECTRONIC RECORDS ARCHIVES 

For FY 2009, the Budget requests $67,008,000 for the Electronie Records Archives, an 
increase of $8,980,000 over the FY 2008 level. This increase will support the 
development and deployment of the public access segment of the system, begin work on 
digital preservation, and expand the number of agencies using the system to develop and 
manage record schedules. Of the $67,008,000, the National Archives requests that 
$21,213,000 be made available as one-year funding and the remaining $45,795,000 be 
made available as two-year funding. 

The Electronic Records Archives (ERA) is a leading edge National Archives project to 
build a comprehensive, systematic, and dynamic system that preserves and provides 
continuing access to authentic electronic records over time, ERA will enable the 
National Archives to process and make available permanently valuable Congressional, 
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Presidential, and Federal government electronic records. ERA will ensure that the 
National Archives has the capability by the end of the George W. Bush Administration to 
ingest and store unclassified and classified electronic records in an appropriate and secure 
environment and provide the search and retrieval capabilities needed to make these 
electronic records available. 


The National Archives will immediately need the ability to respond to a variety of time- 
sensitive and often high- visibility special access requests for these records under the 
Presidential Records Act. The special access requests will include those from former and 
incumbent Presidents, the Courts, and Congress. ERA’s preservation, search, and 
retrieval capabilities are necessary for the National Archives to meet the statutory 
requirements for these records. 

The National Archives first received electronic records in the 1970s. Over the past 10 
years our electronic records holdings have grown 100 times faster than holdings of 
traditional paper records. In the next three years, an unprecedented volume of historically 
important electronic records will be ready for transfer to the National Archives including 
Presidential and Vice Presidential records of the George W. Bush Administration. 

To meet this need it is now crucial that the National Archives’s mission eapability fully 
evolve to deal with the increasing volume and complexity of electronic records. Our 
ability to preserve, find, manage, use, and make electronic records available is vital for 
the effective functioning of our democracy and the preservation of the nation’s history. 

REPAIRS AND RESTORATION 

The Repairs and Restoration portion of the National Archives ’s budget request is 
$9,21 1,000, a decrease of $19,394,000 from our FY 2008 appropriations. The decrease 
represents the one-time costs for building record storage space at the Nixon Library, land 
acquisition and site preparation at the Kennedy Library, the final installment on the 
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Jolmson Library renovations, and the final installment on the Roosevelt renovation 
design. 

The National Archives is in 40 facilities nationwide and is directly responsible for 
maintaining and repairing 16 buildings — ^the National Archives Building in Washington 
D.C., the National Archives at College Park, 13 Presidential Libraries and Museum 
buildings, and the Southeast Regional Archives outside of Atlanta. All of these buildings 
are archival storage facilities and house historically valuable and irreplaceable 
documents. Literally millions of visitors go to these facilities to do research, to 
participate in conferences, and for learning and education opportunities. Maintaining 
these buildings to meet archival storage requirements, to keep their interiors and exteriors 
in a proper state of repair, as well as to make them safe and efficient buildings for use by 
researchers and visitors uses staff resources along with operating and repair funds. In 
addition, because of the significance of their holdings, their relationship to Americans of 
historical significance, and, in some cases, their architectural features or locations, the 
National Archives Building and all of the Presidential Libraries are subject to Federal 
historical preservation planning and review procedures. Currently, the National Archives 
Building in Washington and the Roosevelt Library are on the National Register of 
Historic Places. 

Beginning in FY 1996, Congress provided “no year” funds to a Repairs and Restorations 
account to support necessary repairs to the National Archives’s buildings. The National 
Archives has put a formal business process in place to identify projects and classify them 
according to their criticality. The National Archives now completes an evaluation of 
every National Archives-owned building every five years, called a Building Condition 
Report. This report is a comprehensive examination of the entire building, with 
projections on repair and upgrade needs into various categories based on criticality. The 
inspections are performed in accordance with a National Archives developed scope of 
services, which prescribes the specific operational requirements to be met in every 
building system. The requirements have, as a basis, the storage standards for archival 
records as well as research, office, and museum operating parameters. Generally, three 
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or four Building Condition Reports are programmed every year, ensuring that all of the 
buildings are inspected every five years. The Building Condition Reports provide the 
information necessary to help prioritize repairs by need, thus reducing overall repair costs 
as well as conserving staff resources and better maintaining archival storage 
environments. 

Mr. Chairman, this concludes our testimony. I would be happy to answer any questions 
that you or the subcommittee may have. 



124 


HISTORICAL PHOTOS 

Mr. Serrano. We thank you so much. Before I begin my ques- 
tioning, let me just ask you a fun question. 

This weekend, there were some publications that were put out 
for the opening of the Nationals Park. A lot of it had to do with 
Congress, with the House and the Senate’s involvement with the 
Washington Senators. There were games that were played to raise 
money a long time ago, and you see photographs, very old photo- 
graphs, of Senators and of Members of Congress practicing right 
outside the Capitol for these charity games. We are talking about 
the 1930s and the 1940s. That kind of extracurricular activity, if 
you will, that is not legislative duty. The photographs of that, the 
films of that, who keeps that, if anyone? 

Mr. Weinstein. Well, I would say it is probably divided between 
material kept at the Library of Congress and material kept at the 
National Archives. I would have to go check as to who, more pre- 
cisely — 

Mr. Serrano. It was quite interesting. You know, as a baseball 
fan, it was interesting to me. It was also interesting to see how 
now the first pitch is thrown out as President Bush did so well, 
right over the plate, one on one with a catcher. In the old days, 
they would stand in the stands and throw it out to a catcher. Roo- 
sevelt threw it out to the whole team, and they were killing each 
other to catch the ball. It was really great. It was a great way to 
get a lot of Senators killed. 

Mr. Weinstein. One point about that, Mr. Chairman, is there 
was a period when Members of Congress and their staffs spent 
much more time, if you will, in Washington; when moving around 
the country was much more expensive than it is today. Basically, 
you were here all the time, so there was much greater communal 
life going on with the Congress here, involving the Congress and 
the administration. 

Take the Supreme Court, for example. The Supreme Court build- 
ing was not built until 1935 at least. So, basically, I remember Sen- 
ator Moynihan was telling me that part of the fun of being a Mem- 
ber of the House or of the Senate was, if life got boring, you would 
just walk across the Capitol and watch a Supreme Court pro- 
ceeding. So there was a greater measure of — I do not know what 
you would call it, but 

Mr. Serrano. Now, it is a little different. If you want to see a 
real rush, just check the minute the last vote takes place when 
every Member goes running back to their districts. 

RESTORING HOURS AT THE ARCHIVES 

Last year, one of the issues that we discussed was the extra 
hours, of restoring the hours. The subcommittee took care of that, 
and that was very important for this committee. Now we notice 
that there is no funding request for those hours. Does that mean 
that you might have to cut back again, or are we looking at a prob- 
lem? Because, as you know, the subcommittee is very clear that we 
wanted those hours restored. 

Mr. Weinstein. We not only have the funds to restore the hours 
this year, Mr. Chairman, but thanks to your generosity and to the 
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generosity of the Congress, we also have the funds to hire a dozen 
new archivists and to establish a training program and basically 
improve the services available. So that will start on April 14th. It 
has taken some time just to gear it up, but all of this will begin 
on April 14th. 

Ms. Thomas. Yes. As long as our base is funded at the level that 
was requested by the administration, then the extended hours and 
the restoration of the hours and the additional archivists are fund- 
ed. 

Mr. Serrano. Okay. That is good to know. 

FOIA MEDIATION OFFICE 

Another issue, as you know, is that the President signed legisla- 
tion late last year to establish an office to mediate disputes be- 
tween government agencies and individuals requesting access to 
government information under the Freedom of Information Act. 
However, the administration’s budget request for fiscal year 2009 
includes no funding for this office at the Archives but instead re- 
quests funding to house the office at the Department of Justice. 

In order to establish this office at the National Archives as the 
law requires, how much of an increase would be needed in the op- 
erating expenses account? 

Mr. Weinstein. Chairman, I think you can understand that, 
since the administration has basically taken another course in this 
regard, NARA cannot take action on this mission until there is the 
ability to — well, until we have been authorized to do that by law. 
We have not yet been authorized in that regard. The administra- 
tion has gone in another direction. 

Mr. Serrano. But you are authorized by law to establish it with- 
in the Archives. And the fact that the administration may be going 
another way, we still, I think, have to make provisions for the es- 
tablishment of this office within NARA. 

Mr. Weinstein. I think, if it comes to the fact of there being 
agreement on what the process is, you would find NARA capable 
of doing this. However, with the administration pulling this direc- 
tion and with Congress pulling that direction, I can only guarantee 
one thing, which is that my arms are going to pull a little bit. 

Mr. Serrano. I understand. We certainly do not want to put you 
in that situation, but I think it is pretty clear what the congres- 
sional intent is. I cannot for the life of me understand why the ad- 
ministration is funding it into the Justice Department. Since the 
Justice Department is the administration’s advocate in Freedom of 
Information Act disputes, wouldn’t it be, in your view, a conflict of 
interest to house this office at the Justice Department? Or would 
you rather not comment on that? 

Mr. Weinstein. Well, with respect, I would rather not comment 
on that. 

Mr. Serrano. I understand. 

Well, let me just, for the record, say that it was the intent of 
Congress to house it within the Archives, and we are going to fol- 
low that up because we do not want this to be handled improperly. 
We felt that this was something that needed to be done. The Presi- 
dent signed it into law, and that is the way it should be imple- 
mented. 
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MISSING WHITE HOUSE E-MAILS 

Professor Weinstein, I would like to ask you about the subject of 
the missing White House e-mails. As you know, a White House 
analysis of its records management system identified over 700 days 
in which e-mail records seem either impossibly low or completely 
nonexistent. Last September, the General Counsel of NARA wrote 
that NARA still knew nothing about the status of the missing 
White House e-mails. In late February, you testified before the 
House Oversight and Government Reform Committee on this issue. 

Has NARA made any progress since then in terms of getting co- 
operation from the White House on finding copies of the e-mail 
backup tapes or computer hard drives? 

Mr. Weinstein. I would say that we have made progress but 
that we do not at this point have a complete accounting, and I 
would say that we are moving in that direction. If it is at all pos- 
sible, Mr. Chairman, I would like to — Chairman Waxman has been 
very active on this front, as has Congressman Davis. We have met 
with them and with the White House folks on several occasions. It 
would be helpful to us — we have another meeting scheduled in the 
next week or two — if we see what happens between now and the 
next week or two before I make a firm statement on that issue. 

Mr. Serrano. You are saying you would rather have a private 
meeting in the next couple weeks? 

Mr. Weinstein. Let us see what happens in the next week or 
two. 

Mr. Serrano. Professor Weinstein, I want to be clear that I un- 
derstand what happens when an agency or the Congress is dealing 
with the White House, any White House for that matter, not just 
this White House — this one may believe in secrecy a little more 
than other past White Houses — ^but historically, any White House, 
any administration. So we do not want to put you in a situation 
of making statements you do not want to make. 

When you say you have made progress, is this progress in obtain- 
ing records or progress in obtaining knowledge about these 700 e- 
mails? 

Mr. Weinstein. I would say progress in obtaining knowledge, but 
I would also say that it is my impression that Chairman Waxman 
and Congressman Davis have taken the lead in a bipartisan way 
in ensuring that progress should be made with monthly meetings 
between the White House and with NARA, and they are very firm 
on that point. We are prepared for these monthly meetings. NARA 
participated in one hearing and provided the committee documents 
and responses to requests, and it continues to meet and to work 
with the Oversight Committee. NARA also continues to work with 
the Executive Office of the President on this and related issues in 
anticipation of the January 20th, 2009, transition. 

I would simply say that the meeting we have coming up in mid- 
April is a very important one to basically examine how much 
progress has been made and will be made. I would respectfully re- 
quest that we provide you and committee staff with a fuller ac- 
count of this as soon as the meeting has taken place. 

Mr. Serrano. I accept that, and I appreciate your sensitivity of 
the issue. 
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Mr. Regula. 


INTERNATIONAL ARCHIVAL SYSTEMS 

Mr. Regula. Thank you, Mr. Chairman. 

Do other countries have archival preservation to the extent that 
we do? Do they have a similar agency? 

Mr. Weinstein. Yes, they do. Congressman. There are similar 
departments. To some extent, some countries are ahead of us in 
certain areas. Some are not quite where we are. We have a newly 
active group called the International Council of Archivists, of which 
there is now a caucus of the major democracies within that group. 
We are part of that process. So, in the last year or two, we have 
made great progress in this regard, but my former deputy. Dr. 
Bellardo, as you know, is now our representative on that. 

Mr. Regula. So there is a sharing of archiving techniques and 
information, et cetera, internationally? 

Mr. Weinstein. No question. No question. I would say also, this 
is extended out to some new programs and new initiatives that we 
are developing, including one in which we have brought together 
the Israeli archivists and Palestinian archivists. We have never 
done that before. Each have problems and issues — training issues 
and other issues — within their own circles, and we have basically 
offered to work with them all on these issues. So we are taking an 
active role internationally. 

AMERICAN HISTORY EDUCATION 

Mr. Regula. There is much written about the inadequate level 
of American history being taught in our high schools today, partly 
because, perhaps, the leadership in education does not realize the 
value of history. This is a joke: What is the name of the history 
teacher in U.S. high schools? The answer is. Coach. I think that is 
a problem. Jokes aside, I am concerned. Yet, in this age of Internet, 
access is easy. 

What are you doing, if anything, to contribute to the history edu- 
cation of high school students? I think that is so important. Maybe 
the John Adams series has emphasized to some extent. 

Mr. Weinstein. Every facility of the National Archives, from the 
Eederal Register to the Presidential Libraries to the regional Ar- 
chives to the Washington facilities, every one of these facilities has 
an educational program that has been expanded in the last 2 or 3 
years, and the programs are very varied. They range from the won- 
derful initiatives of the Truman and Eisenhower Libraries which 
mirror the White House situation room decision-making, these stu- 
dents find out how these issues were resolved and why; to the 
learning center that the Boeing Company in partnership with us 
helped put together, where we are brining in dozens, hundreds of 
students to think through the historical issues that the country has 
faced; to the timelines, in our Johnson Library, Presidential 
Timeline, which is now a very important educational instrument 
nationwide. 

As to all of these instances, we are very grateful for the support 
we have received financially from the Congress and from the pri- 
vate entities like the Boeing Corporation. All of these entities are 
designed to show the focus on education, on history education, by 
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using documents to understand history, and they are having an im- 
pact slowly. 

Mr. Regula. If I were talking to high school teachers, particu- 
larly history teachers, could I suggest to them that they might con- 
tact the Archives, and you would have interesting publications you 
could send them to illustrate how they could access this tremen- 
dous resource? 

Mr. Weinstein. We welcome them 24/7, every day of the year. 
Just get in touch with us. We will have something that can be of 
use in their programs. We are now in contact with many of them. 

Mr. Regula. That is very interesting. I think it is an important 
role. 


HISTORICAL INFORMATION PRIOR TO THE ARCHIVES 

Incidentally, I am curious because of the John Adams series that 
has been playing on HBO, and we have these books by McCullough 
on 1776 and John Adams. Now, you said you are going to have 
your 75th anniversary. 

Mr. Weinstein. Right. 

Mr. Regula. What about the history, the information prior to 
that time? That is part of our Nation’s timeline. How do you get 
the material that covers the period prior to this 75 years? 

Mr. Weinstein. Well, call Dr. Billington, and he will put you on 
to a great deal of this material. The Library of Congress, the 
Smithsonian. There are multiple sources of information. We do not 
rule out dealing with information that precedes 1934. That is just 
when the Archives was built. 

Mr. Regula. So, even though you are only 75 years in existence, 
you reach back and gain as much of that period as possible in your 
archival records? 

Mr. Weinstein. We have had a very good, cooperative program 
with our Canadian friends. I just went to Israel with our archivists. 
There is this collaborative effort. The Brits are now getting in- 
volved in this, as are other countries as well. But in the Canadian 
case, we are doing an exhibit that opens in May, and it will come 
here to Washington in October at the Canadian Embassy. It is on 
the Treaty of Paris and, basically, the result of that treaty is that 
the whole transformation of North America 

Mr. Regula. Right. 

Mr. Weinstein [continuing]. Kind of goes in this direction, and 
we go in that direction all at the same time, and it has never been 
understood as a whole. We are bringing a new perspective to that, 
and we are going to take on projects of this kind, which can train 
students and teachers as to how to use these historical documents 
and how to understand history more effectively. That is a major 
portion of what we are doing now. 

ARCHIVES AS A RESOURCE 

Mr. Regula. As to authors, such as David McCullough, or the 
film producers, such as those on HBO who produced the John 
Adams series, do they use your resources as a basis for what they 
do? 

Mr. Weinstein. I hate to speak for David — he is a good friend — 
but I think you will find, if you ask David or if you ask Ken Burns, 
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as to his World War II series, the answer would he yes, in a very 
strong way. 

Mr. Regula. I would think it would be an invaluable resource to 
those that make historical series, such as Ken Burns and David 
McCullough. 

One other question, Mr. Chairman. 

REPAIRS AND RESTORATION OF PRESIDENTIAL LIBRARIES 

In 2008, we provided $20 million for repairs and restoration to 
the Presidential Libraries of Nixon, Roosevelt, Kennedy, and John- 
son. What is the status of these improvements that are undergoing, 
I assume, as a result of that allocation? 

Mr. Weinstein. Well, we are finishing up the Nixon library. A 
new building of the Nixon library was called for, and that should 
be done a year from now. 

Ms. Thomas. We are at the point with the Nixon addition of hav- 
ing — the bids were received, actually, this past week, and we are 
beginning to evaluate those bids now. We expect to let construction 
contracts in May, and it will take about 18 months to build the ad- 
dition and then maybe another 8 to 10 months to get all of the 
records moved out to California. 

Mr. Regula. Will this action go beyond making physical im- 
provements to the facility? Will it include additional materials 
being put into the facilities of these four Presidents? 

Ms. Thomas. For Nixon, it will allow us to ship the records that 
have been located at College Park at Archives II out to California. 

Mr. Regula. Okay. 

Ms. Thomas. Some of the artifacts have already been moved into 
space that the Nixon Foundation renovated, and they have pro- 
vided storage area for it, but there was not enough room to ren- 
ovate within the existing facility to take all of the textual records, 
so that is what the addition will provide, storage for the textual 
records. That will allow us to move all of the Nixon papers eventu- 
ally out to the Yorba Linda facility. 

For the Johnson Plaza, which is another one of the projects that 
was funded in 2008, it is the last installment, the last Government 
installment on the repair of that area at the Johnson Library. I 
think that they anticipate that they will be finished by February 
2009, and we are basically doling out the funds as they need them 
to do the project. 

As for the Roosevelt Library, the funding in 2008 was to finish 
the design of the renovation of that library. Some funds had been 
provided before that to start the design process, and this will allow 
us in this year to complete the design of the renovation. 

Mr. Weinstein. Let me say something about the Roosevelt 
records. I took a tour of that place not 2 years ago. It was des- 
perately in need of repair at every level, just from one end of the 
basement to — just basic maintenance, and that is getting it now. So 
that is becoming done. In the Kennedy Library, we are getting 
started on the extension. Basically, that money has gone to pur- 
chasing the land that is needed. 

Ms. Thomas. That is what this year’s project is, to buy the land 
that will allow us to build an addition onto the library. That will 
provide the records storage for a lot of the museum materials that 
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are now stored off site, and it will help us improve storage condi- 
tions of the papers within the library because they are, frankly, 
crowded. Sometimes they are in the aisles. It is not a good situa- 
tion. 

Mr. Regula. That would expand scholarly access, would it not? 

Ms. Thomas. Absolutely. 

MILITARY CONFLICTS AND PERSONAL HISTORIES 

Mr. Weinstein. Let me make a point if I may, Mr. Chairman 
and Mr. Regula, about how one learns history. 

You were asking earlier about expanding the knowledge base of 
histoiy. Last week, there was a story in all of the papers about 
bringing in a company called Footnote, which we work with, which 
digitizes a number of our Vietnam War records online, which is 
now basically managed by a technical process by which every name 
on the wall, on the Vietnam wall, has a file attached to it, which 
will expand and explain to relatives and friends and interested his- 
torians and scholars who that person was, what that person did, 
and what that person’s life was like. We are very proud of the fact 
that that has come together at no cost to those who use our facili- 
ties in that regard with the cooperation of the private sector, and 
that has expanded our knowledge base for the Vietnam era history 
significantly. We look for bargains, if you will, in that regard. We 
have to. We have to. 

Mr. Regula. Thank you, Mr. Chairman. I will have questions for 
the record. 

Mr. Serrano. Thank you. I may also say that the Archives 
played a role in, almost a mediation, when Ken Burns, who I think 
is just fabulous, did the piece on World War 11. There was a lot of 
criticism that no statement had been made about the role of His- 
panic soldiers during World War II, and he agreed and the folks 
agreed to go back. We know that the Archives played a major role 
in the addition, so what you finally saw on the screen was what 
had been edited, if you will, edited in the sense that they added 
information to it, and we know the Archives played a major role 
in that, and we thank you for that. 

I always say “our newest member.” Although, he is having a fab- 
ulous attendance year, and this counts. You may end up having a 
rookie season on our committee close to what Robinson had in his 
first year. 

Mr. Bonner. Thank you, Mr. Chairman. I was excited when I 
heard you were — not leaving the committee — but were going on the 
ticket, but I am sorry that I fell prey to your April Fool’s joke. 

Mr. Serrano. Do you think I would help him? 

Mr. Bonner. I know you would in Alabama, yes, sir. 

Mr. Serrano. Actually, he is more pro-immigrant than I am. No, 
I am only kidding. I am only kidding. That is the way to kill him. 
Just remind them he is pro-immigrant. Thank you. 

Mr. Bonner. Thank you, Mr. Chairman. 

Professor Weinstein, since so much has been mentioned about 
the National Archives’ role in Ken Burns’ film on the war, as the 
Member who represents Mobile, Alabama, one of the four cities Mr. 
Burns’ featured, I want to thank you for the role that you all 
played in that. It was a proud moment for the Nation to see so 
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many men and women from that important chapter in American 
history have a chance to put their voices on the record, and I think 
that what you provided certainly made it a much more comprehen- 
sive production. 

Mr. Weinstein. Thank you. 

PRESIDENTIAL LIBRARY ATTENDANCE 

Mr. Bonner. I think you indicated in your statement or I read 
somewhere that the Archives owns and operates 13 Presidential Li- 
braries. What kind of attendance are we seeing at those libraries? 
I am sure some are, probably because of their locations, perhaps, 
getting more traffic than others, but what kind of records in terms 
of people coming in and out of those could we look at? 

Ms. Thomas. Well, we may have to provide the numbers for the 
record since I do not think either one of us has got them on, you 
know, the tip of our tongues. However, libraries go through cycles. 
Obviously, some of the smaller and older Presidential Libraries, 
like the Hoover Library, evolve over time and become more of a 
service to their local communities and go beyond just the study of 
President Hoover to the community at large and the impact that 
he had on the area. The Eisenhower Library, too, is in that point 
in its history, I guess. 

You get, obviously, a lot of researchers coming into the most re- 
cent library, in the Clinton library, filing a lot of FOIA requests, 
trying to get access to the records as soon as they can. There is a 
lot of interest in the museum there, and I do not think that there 
has ever been a time when the attendance at the Kennedy library 
has dropped off. That is assisted by the fact that it is in a major 
city with a lot of population and in a city that draws a lot of tour- 
ists, so location does have a lot of impact on whether they continue 
to be a big draw or whether they tend to trail off a little bit like 
Hoover’s. 

Mr. Weinstein. If you want your Presidential Library to be at 
the top of its form, attracting the maximum number of visitors, 
there are three things: 

First of all, it helps to keep your President alive, a live President 
who comes in from time to time and whose family comes in, who 
can mingle, who can raise interest in the general public nationally 
in the area. 

Secondly, location, location, location. It is the worst mistake one 
can make in picking his library without looking at the location. 
Can people get to the library easily? Are there other attractions in 
the area that other people can go to so that it becomes a day trip 
or a week trip and not simply some 500-mile out-of-the-way trip to 
the place. 

Finally, to what extent have you been creative, “you” being peo- 
ple at the Presidential Library, in using your foundations that call 
attention to the library and in developing relations with univer- 
sities in the area? 

They are just matter-of-fact things. If one has paid careful atten- 
tion to all of that, then you have done everything you can. 
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FUNDING OF PRESIDENTIAL LIBRARY FOUNDATIONS 

Mr. Bonner. Well, the foundation part of your answer, Professor 
Weinstein, raises an interesting question because a lot has been 
written about who, prior to the National Archives becoming owner 
and operator of these libraries, helped pay for them during their 
inception. I know a foundation is often involved in funding the con- 
struction and in helping to run libraries while contributors to a 
foundation are sometimes kept confidential, and that has been the 
source of some controversy in recent months. 

Do you have an opinion about whether or not funding to a foun- 
dation should be more transparent and open, and whether or not 
donors should be disclosed? 

Mr. Weinstein. I do not think we have any objection to identi- 
fying donors to foundations. I think, at some point, it becomes less 
than helpful to identify the donors of the Eisenhower Library, long 
dead and so forth. In the early years after a Presidential founda- 
tion takes shape, I think, if I am not mistaken, we would not object 
to that. 


RECOGNIZING THE MILITARY SERVICE OF HISPANICS 

Let me, if I may, go back, because you and the Chairman said 
something before that I want to respond to. It had to do with what- 
ever role we played in trying to get people talking to one another, 
getting a dialogue started between Mr. Burns and his colleagues on 
one hand and Hispanic leaders on the other. It was easy in this 
sense for us because both sides wanted to talk. They wanted to ex- 
press their strong support for the purposes of the film, and they 
tried to make suggestions as to how it might be changed to make 
it more impressive. 

What we did more than anything else that, I think, sent a signal 
to people is that we invited two distinguished veterans — I will not 
mention their names here — to come to our Fourth of July celebra- 
tion, which we do right on the steps of the Library. One was a 
decorated combat photographer, not Hispanic. One was an Air 
Force lieutenant colonel, Hispanic. They worked together to pre- 
serve the model for others to begin that discussion. I do not know 
what else happened, but that is what we did, and it worked from 
our point of view. 

“NATIONAL treasure” FILM 

Mr. Bonner. It did work. I guess the only thing I would add to 
what we have talked about this morning would be just a question 
that is sincere in its motive even though it may sound trite when 
I throw it out to you. 

The chairman indicated that this weekend he saw large crowds, 
and you have indicated there are large crowds here at the National 
Archives when people come to Washington, D.C. 

How has the movie “National Treasure” helped put you on a 
tourist map, say, compared to 3 years ago? Have you seen an in- 
crease in interest because of Hollywood? 

Mr. Weinstein. Can we prove it? No. Have we seen it? Yes. Have 
we seen it in spades? Basically, the movie put us on the map for 
a lot of visitors. The question I had to answer more than any other 



133 


question the first year I was an archivist was, “Oh, you are the Na- 
tional Archivist. Do you work for the Smithsonian or for the Li- 
brary of Congress?” I do not have to answer that question. So, yes, 
the movie “National Treasure” was an enormous help, and if we 
could step outside, I would tell you the things we would do if we 
could only get them to come back and do a sequel. 

Mr. Bonner. Well, as the father of a 12-year-old and of a 10- 
year-old who watched that movie repeatedly, when they came to 
see me in Washington a few weeks later, it was the first place they 
wanted to go. 

So, Mr. Chairman, thank you very much. 

Mr. Serrano. Thank you. Thank you. 

ELECTRONIC RECORDS ARCHIVES PROGRAM 

Let US talk about Electronic Records Archives program. 

With regard to the program, I understand that there has been 
some progress to report but that their initial operating capability 
has been pushed back from September 2007 to June 2008, that 
there has been at least $14 million in cost overruns and that the 
contractor has had to replace a significant number of his own staff 
working on the project. 

How confident are you. Professor, that the program will not expe- 
rience any more setbacks, especially as NARA prepares to receive 
the electronic records of the Bush administration just over 9 
months from now? 

Mr. Weinstein. Congressman, I am going to let my colleagues 
handle that, but I want to say, maybe, a few points of a general 
nature first. 

When we began experiencing difficulty and when it was brought 
to our attention, our first thought was not, how do we bury this, 
or how do we hide it, or how do we avoid having our overseers in 
Congress and appropriators not look at them? Our first thought 
was, who do we tell, the GAO, the congressional committees? Y^ou 
can check this out with your own staffs. Are we totally candid? 
What can we do to correct this in a minimum amount of time and 
with a minimum amount of damage to the system? That was our 
thought. That has been the impulse. 

This is a simple explanation. We meet every week. All of the sen- 
ior leadership of the National Archives is involved in this. We 
meet. We go over things precisely. We demand the replacement of 
certain people. We have made a few changes in the staffing at 
Lockheed and with the rest. We have done that. Things, by and 
large, have gone fairly well. How confident am I? I am much more 
confident than I would have been a year ago. I would like Martha 
Morphy to replace me on the griddle and talk. 

Ms. Morphy. I think one reason that we are much more con- 
fident about the program is because we restructured the contract. 
As a result of the restructuring, the way that the contract is set 
up is that there are small milestones or checkpoints that the con- 
tractor has to meet, and once they have met that checkpoint, we 
do extensive testing both functionally and technically to make sure 
that the pieces of the software are working and the funding is tied 
to the success of the testing. 
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So we have employed this over the past 8 months, and Lockheed 
has met every milestone. We do plan to deploy on time in June, at 
the end of June of 2008. At that point in time, we will be deploying 
the records management piece of the system. We will be working 
closely with four agencies to get their schedules in place and also 
to transfer records into the system. The goal of the first increment, 
besides getting the records into the system, is to make sure that 
they are stored safely. Then, in late November of this year, we are 
going to be deploying the additional capabilities that are required 
for the transfer of the Bush records, and that will include search- 
and-access capability down to the record level, and we will also be 
deploying the classified instance of the ERA system, but we really 
feel, just based on meeting those milestones, that we are on sched- 
ule and within cost. 

Mr. Weinstein. The point, Mr. Chairman, I would like to make 
is that we are not waiting for some magic moment when things will 
be seen to be all in place or not. We are dealing with the detailed 
minutia of this process day by day, week by week, and we are 
happy to lead members and the staff of the committee — we are 
happy to take anyone through our facilities here, whether they are 
facilities in the College Park area or the ones in West Virginia, and 
I am happy to give them the most extensive briefings as possible 
and to answer any questions they may have. 

Mr. Serrano. You are confident this time that this will work 
out? 

Ms. Morphy. Yes. Because of the change in staff that Lockheed 
put in place, this is actually a very good thing. They are much 
more experienced and a much more technical staff than we had 
previously, and I think we are seeing a commitment on their part 
to get the project done as well. 

Mr. Weinstein. Chairman, there will be no question as to whose 
responsibility it is if it does not move ahead on schedule. It is mine. 
It is mine. I am confident enough that it is moving ahead on sched- 
ule. 

Mr. Serrano. Thank you. 

RECORDS PROCESSING BACKLOG 

Professor Weinstein, you have noted in your testimony that the 
backlog of records processing continues to rise. How can NARA bal- 
ance the need for backlog reduction and the need to have adequate 
staffing to pull records off the shelf and to provide other assistance 
for the public? 

Mr. Weinstein. The short answer to that question, Mr. Chair- 
man, is difficult because we have conflicting comparatives here, but 
we are hopeful that with some of the changes that we have pro- 
posed, particularly in the area of dealing with records that are clas- 
sified, that we can have an impact on the backlog. Let me give you 
a small and, my staff tells me, oversimplified example of this. 

Until recently, if we were going to declassify records, we would 
have to talk individually to every person making a claim on that 
record, and we would have to do this step by step. For example, 
if there were an FBI file or a CIA file, we would have to spend 
months looking and going back and would have to go to any other 
agency that would have an interest in that. Now we are trying to 
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develop a system whereby we can collaborate with all of the agen- 
cies together. We can engage in dialogue as to whether something 
should be declassified or not. We classify way too much, and that 
has got to be dealt with. I think most of the agencies, interestingly 
enough, and others are very supportive because they, too, feel that 
they can develop a much more rational system for declassification, 
but step by step, we have no magic bullets here. 

Mr. Serrano. You feel we have classified too much? 

Mr. Weinstein. I think so over the years. I mean, you are talk- 
ing to an archivist who for better or worse won the first freedom 
of information case for files of Government records from an Intel- 
ligence Agency back in the 1970s. It is now 2008. 

PUBLISHING THE FOUNDING FATHERS’ PAPERS 

Mr. Serrano. There is an issue that I know is of interest to Mr. 
Regula and also to Mr. Cramer and to this subcommittee. It is the 
amount of time it is taking to publish the papers of the Founding 
Fathers. For example, at the current pace, the papers of George 
Washington will not be fully published until the year 2023. The pa- 
pers of John Adams will not be fully published until 2050. 

What can you report at this point about NARA’s plan to speed 
up the process for publishing these papers and for making them 
widely accessible? 

Mr. Weinstein. Mr. Chairman, David McCullough and I and rep- 
resentatives of the Library of Congress and others testified to the 
other body recently on this issue. We have been charged by Con- 
gress, as you probably know, to deliver a report on how we may 
speed up production and make the papers more accessible, particu- 
larly online for those who use it online. We anticipate the delivery 
of that report by the end of April. That is the commitment we have 
made as to when we will have that done. We anticipate the report 
will address each and every one of these issues, but I think it will 
be unfair to people who are talking to us prematurely to discuss 
the issue now. Bear with us until the end of April. I will be happy 
to come in even before that to give you and your staff 

Mr. Serrano. At the end of April? 

Mr. Weinstein. Well, near the end of April. We will try to make 
it as early as possible. I will be happy to give you and members 
of the subcommittee and staff the full report once we have deliv- 
ered it. 

Mr. Serrano. Okay. My concern. Professor — and you know that 
I am one of the easiest people to get along with — is that too many 
things may be put off for further discussion because they cannot be 
discussed now. I just hope that at a certain point the subcommittee 
at least gets the information it needs to know where we are going 
with those issues. 

Mr. Weinstein. You will have a full report this month. 

Mr. Serrano. Thank you so much. 

There was a question also — I do not know if it is related to this, 
but there is an issue where some of these papers are being sent 
over to universities so that they can help in footnoting and in com- 
ing up with information. 

Am I on the right track here? 

Mr. Weinstein. Yes. 
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Mr. Serrano. But then that creates, mayhe, a legal issue as to 
when they publish it. Does it belong to them or does it belong to 
you — to us? Or is that also under internal discussion now? 

Mr. Weinstein. Yes. 

Mr. Serrano. Okay. You are taking the Fifth on a lot of these, 
but that is okay. We will call it the Fourth. 

Mr. Weinstein. All of these questions will be addressed, includ- 
ing the one about where we are going with the e-mails and so 
forth. 

Mr. Serrano. Mr. Regula, I am sure you are aware that this is 
the issue where, if you just publish the papers as they are, the av- 
erage citizen will not know what they were talking about in those 
letters or in those documents. So folks who know about these 
things look at them, and then they put them in the perspective of 
what happened at that time — “he wrote to him about this because 
they were trying to talk about slavery and this is what resulted.” 
That is fine, but then they publish it at the local university press. 
There is a question there as to, do they now end up owning that 
stuff? They could be collaborators, but I do not think they should 
own it. These documents belong to the public. 

Ms. Thomas. One thing to remember, though, is that most of the 
projects are not solely funded by Federal grant money. There are 
many private donors and contributions from universities that go 
into these projects, so you have got mixed funding sources, which 
complicates the issue. 

Mr. Serrano. I understand that, but just because somebody — 
and I am not being sarcastic but honest. Just because somebody 
takes the Constitution and cleans it up does not mean that they 
own it now because they cleaned it up. It is still my Constitution. 
They just helped clean it up as a public service. 

Incidentally, one of the big arguments — and we mentioned Mr. 
McCain before. Senator McCain — is how much we earmark to 
schools so that every so often they can actually do something for 
the good of the country and not just for themselves. 

Mr. Regula. 

PRESERVING RECORDS OF EARLY PRESIDENTS 

Mr. Regula. Thank you, Mr. Chairman. 

As I understand it, you have responsibility for 13 of the Presi- 
dents in the preservation of their archival materials; is that cor- 
rect? 

Mr. Weinstein. From Herbert Hoover to the President. 

Mr. Regula. What about those prior to that time? Who takes re- 
sponsibility for the preserving of records of the earlier Presidents? 

Mr. Weinstein. Well, I am afraid that until the mid-20th Cen- 
tury when Franklin Roosevelt made this whole process fashionable 
by donating his own papers to the Government by building a facil- 
ity for himself, before that, it was catch as catch can. In the case 
of the Founders, of course, there were people all too ready to collect 
their papers, but in the case of many Presidents between the 
Founding generation and the middle of the 20th Century, papers 
were disposed of in a very disorderly fashion. Some Presidents sim- 
ply burned their papers. Others took them home with them. There 
is no, “What happened?” 
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Mr. Regula. There was history made there that has not heen re- 
corded. 

Mr. Weinstein. Yes, sir. I am afraid so. 

Mr. Regula. As to the issue of publicizing the records of the 
Founding Fathers, I can understand it is a complicated process and 
that there are those who want NARA to take a leading role in 
digitizing these records. Is that possible? 

Mr. Weinstein. We have digitized 28 million pages this year 
alone. 

Mr. Serrano. Wow. 

Mr. Weinstein. That is largely through public-private partner- 
ships, through various firms that have basically met our specifica- 
tions. We have been very clear as to public ownership, public use. 
We are not digitizing to lock up. We are digitizing to improve ac- 
cess by and large; 28 million online in 1 year. 

Mr. Regula. I notice the President’s budget requests no funds for 
the National Historic Publications and Records Commission. I, per- 
sonally, have felt that we should fund this. If there are no funds, 
that is one more step backwards in getting the historical records 
archived; is that correct? 

Mr. Weinstein. Well, I guess what I can say. Congressman, is 
that, without funding, a great many projects would be delayed. 

Mr. Regula. I am sure that is true. 

Mr. Weinstein. We wish it were otherwise. 

Mr. Regula. If we were to include money for this program, then 
you could achieve the goals of the National Historical Publications 
and Records Commission; is that correct? 

Mr. Weinstein. From your mouth to God’s ear. 

Mr. Regula. Well, we have to look at that, Mr. Chairman. 

Mr. Serrano. We should. 

Mr. Regula. I have a number of other questions for the record. 

Mr. Serrano. I also have questions for the record. 

I would like to recognize a member who has never thrown away 
a piece of paper in her life. 

Ms. Wasserman Schultz. You sound like my husband, Mr. 
Chairman. You do not know how true that is. If you look in the 
dictionary for “pack rat,” you will find Debbie Wasserman Schultz. 

CULTURAL HERITAGE MONTHS 

It is good to see you. Dr. Weinstein. Thank you so much for all 
of your efforts, particularly on the highlighting of the cultural her- 
itage months that we have adopted by resolution and that the 
President has issued via proclamation. The one that I am partial 
to, obviously, is the Jewish-American Heritage Month. You do such 
a wonderful job with each of those months in developing program- 
ming. 

I wonder if you can talk a little bit about how we might expand 
your ability to do more, what your outreach efforts are beyond just 
encouraging people to come to the Archives to attend that program- 
ming and just if we are doing enough to help you advance those 
months. 

Mr. Weinstein. Congresswoman, let me start by saying all of 
you are doing enormous amounts for us. The fact is that the budget 
has increased significantly in the last 4 years, and I cannot tell you 
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how grateful we are. It translates into major stuff happening. So 
that is a big “thank you” for all of you and for all the staffs. 

One of the things I should have done this year and did not — at 
least not yet, but I will start now — is have meetings with those 
who represent the various heritages and who would like to be ac- 
knowledged and responded to. I do not know how many folks would 
turn up for things like that, but it is worth finding out. I am going 
to start to have those discussions this week. 

In connection with the Jewish Heritage issue, I think this was 
discussed before you got here, but one of the things that I started 
doing with my staff and with the Canadian archivists just last year 
is trying to develop a program that will bring together the Pales- 
tinian and the Israeli archivists, and we have done that. It is a 
positive, simple, constructive move designed to help technically 
both societies. So I do not know if that fits under Jewish Heritage 
or under Palestinian Heritage, but it fits somewhere. 

What else could we do? I just do not know. I am open to sugges- 
tions, hopefully to cost-effective suggestions, but I am very open to 
suggestions. 

Ms. Wasserman Schultz. I look forward to hearing about your 
plans for the Jewish-American Heritage. 

Mr. Weinstein. I would like to come see you and talk to you 
about it. 

Ms. Wasserman Schultz. Please do. That would be great. 

Mr. Serrano. Thank you. The Bronx will play a major role in 
that month. 

Ms. Wasserman Schultz. I hope so. 

Mr. Weinstein. There was a column on the Bronx in the New 
York Times just a few days ago. You probably noticed that. Those 
of us who went to Yankee Stadium as kids are very interested in 
this new prominence given to the Bronx. The chairman and I share 
a passion for Puerto Rico. My wife is Puerto Rican, and her herit- 
age is Puerto Rico. I am sure we will have something on Puerto 
Rican heritage in this program. 

Ms. Wasserman Schultz. Do you share the same passion for the 
Yankees? 

Mr. Weinstein. Yes. I grew up with the Yankees. 

Ms. Wasserman Schultz. Me, too. 

HISTORY OE INDIVIDUALS 

Mr. Serrano. Professor Weinstein knows how to get a good 
budget out of me. 

Before we let you go, we were just talking about history. It is so 
interesting. I know this is a very touchy subject if you do not pre- 
pare and say it properly. We all celebrate — and I mean this sin- 
cerely — the importance of Jackie Robinson. What is interesting 
about history is Larry Doby came up in July of that year, and it 
really proves the point of being number two. I mean, was the 
American League in the United States that Larry Doby found dra- 
matically different from the one that Jackie Robinson found in 
April? Yet, you have to work hard to find information on Larry 
Doby. You know, it is very interesting. 
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Well, Professor, we thank you. We are not going to keep you any 
longer. We have some questions for the record. We applaud the 
work you do. 

On a personal basis, as you know, one of the things that I find 
that troubles me the most about our political system or the way 
people behave toward elected officials is, if you come from a certain 
district, people want to classify you as only being an expert on 
issues having to do with that district. So, when you represent the 
poorest congressional district in the Nation, people want you to 
talk only about social services and so on. Yet, one of my favorite 
issues is this concern of mine that our country just does not pay 
enough attention to its history, the history of individual people. I 
mean, what you have done, for instance, this month in showing 
Lieutenant Jackie Robinson and what he faced as a member of the 
military before he took on the incredible fight that he faced as a 
baseball player. These are American stories. 

I feel sadness to hear, as you told Mr. Regula, that before Her- 
bert Hoover we basically kept no history. As I have told you, there 
is a lack of including the history of our territories — Puerto Rico, 
Guam, Samoa, the Virgin Islands — in the history of the United 
States. We need to know what role all of these people played — the 
Native Americans and so on. So some folks have questioned 
through our time: Why do you devote so much time to that? Well, 
I guess, if you do not know where you have been, you do not know 
where you are going. That is why I applaud the work you do. As 
long as I am on this committee, I will do whatever I can to help 
you do your work properly. 

Mr. Weinstein. Mr. Chairman, is it now the time for me to ask 
you for that billion dollars? 

Mr. Serrano. No. It would be your April Fool’s joke to me, and 
it would be not nice to do that. We thank you for your testimony 
today. We thank all of you and for the fine work that you do and 
for your service to our country. 

Mr. Weinstein. Thank you to all of you. First of all, thank you 
for being here. You do not have to be here. There are many other 
places to go to, but you are here, and it shows an interest in his- 
tory. It shows an interest in NARA and in the National Archives. 
We are all very grateful for that. We have 3,000 people, which is 
not a huge number, around the country, but I can assure you and 
this committee and Congress is getting valuable money out of this 
staff. These are not work-too-little people. These are people who 
work 24/7 throughout the year. 

I want to tell you that I never in my wildest dreams imagined 
that a kid who grew up in the Bronx, whose parents are immi- 
grants like yours, would end up with the privilege of overseeing 
this agency. I can tell you that I honor that privilege and will try 
not to disappoint you in any respect. 

As to the heritage day, we have got to get started on that. I 
would like to see you and everybody here. Let us develop a robust 
program that does not have to be repeated year by year but which 
can be assumed. It is time for an event. 

Mr. Serrano. Well, I feel the same way coming from where I 
came to where I am today. 

Mr. Weinstein. Thank you. Chairman. 
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Mr. Serrano. We thank you. Just remember that Ms. 
Wasserman Schultz is closely looking at Jewish Heritage Month — 
that is important — and that Mr. Regula has 1,357,000 volumes of 
papers. So we are very glad to have had you today. 

The hearing is now adjourned. 
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Questions for the Record 
Submitted by Chairman Jose E. Serrano 

Questions for Allen Weinstein, Archivist of the United States 


1. A great deal of attention was given last year to NARA’s Information Security 
Oversight Office, specifically the refusal of the Vice President’s office to 
comply with the Executive Order regulating the handling of classified 
information, even though the Vice President’s office did initially cooperate with 
the Information Security Oversight Office back in 2001 and 2002. What is the 
current status of this situation, and has the Information Security Oversight 
Office made any more attempts recently to examine the handling of classified 
data by the Vice President’s office? 

Answer : By letter of January 9, 2007, and in accordance with section 6.2(b) of 
Executive Order 12958, as amended, “Classified National Security 
Information” (the Order), the Director of the Information Security Oversight 
Office (ISOO) requested that the Attorney General issue an opinion in this 
matter. By letter dated July 20, 2007, Steven G. Bradbury, Principal Deputy 
Assistant Attorney General, provided a response on behalf of the Attorney 
General. The response indicated that the Department of Justice would not be 
issuing an opinion as a statement on behalf of the President directly resolved the 
question at issue. Specifically, by letter of July 12, 2007, Fred F. Fielding, 
Counsel to the President, conveyed to Senator Brownback that “[t]he President 
has asked me to confirm to you that ... the Office of the Vice President ... is 
not an ‘agency’ for purposes of the Qrder.” 

Since that time, ISQQ has not sought to exercise oversight over the Qffice of 
the Vice President and has instead focused our limited resources on oversight of 
Executive branch agencies with known significant responsibilities to classily, 
safeguard, and declassify information. 

2. How much funding will be needed in future years for the Electronic Records 
Archives program, before the program reaches steady state? 

Answer : According to the current project plan, ERA will reach steady state in 
2012, the final year of the current contract. Based on known requirements, our 
current estimate of the cumulative funding required between Fiscal Year 2010 
and Fiscal Year 2012 is between $175 m and $225M. Factors that could impact 
this estimate are unforeseen types of electronic records or greater than expected 
public access demands. NARA has documented all its high-level requirements 



142 


in the ERA Requirements Document and is working aggressively with the 
contractor to clarify those requirements at a level of detail adequate to support 
system design and development for those requirements. Currently, about 20 
percent of the requirements documented in the ERA Requirements Document 
have been clarified. The remaining requirements will be clarified as allocated 
within the schedule in accordance with the incremental development of the 
system. 

3. How much did NARA spend on outside contracts in fiscal year 2007? 

Answer : In Fiscal Year 2007, NARA obligated $198,190,809 on all outside 
contracts, excluding payments against Inter-Agency Agreements, expenditures 
using non-appropriated funds, and expenditures under the Micro-purchase 
Threshold. 

4. For fiscal year 2007, how much did NARA rely on contracts that were not fully 
and openly competed? 

Answer : NARA seeks to maximize competition in every acquisition and only 
uses other than full and open competition requiring written justifications in 
accordance with the Federal Acquisition Regulation (FAR) Parts 6, 8, and 13 
when necessary. NARA follows the FAR directed sourcing required by FAR 
Part 8, especially in regards to the AbilityOne Program (formally referred to as 
the JWOD Program created under the Javits-Wagner-O'Day Act) to support 
physically and mentally challenged Americans find jobs. NARA also follows 
FAR Part 19 competition procedures (these allow for direct awards to 8(a) 
businesses without competition) to support the Small Business Administration's 
promotion of awards to small and disadvantaged companies. While these 
programs in essence limit sources, they are mandated programs and do not 
require any written limited source justification. These purchases totaled just 
over $6.5M. 

Other than the awards mentioned above, NARA used limited competition 
procedures in FY07 for 31 awards (totaling $832,514) that were less than the 
Simplified Acquisition Threshold (SAT). Of these, 6 were awards (totaling 
$403,328) greater than the $50,000 threshold in question #5. These awards 
consisted of various proprietary software and equipment needs, requirements 
related to President Ford's funeral, maintenance of proprietary equipment, and 
specialized Human Resources support. NARA anticipates that certain 
proprietary items will present a recurring other than full and open competition 
environment. NARA seeks competition among vendors offering brand name 
commercial items when brand name justifications are used. However, there are 
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instances when the only vendor able to provide the necessary equipment or 
software is the original manufacturer. 

In FY07, there were only 5 contract awards based on other than full and open 
competition, which were supported with written justifications and approvals in 
excess of the Simplified Acquisition Threshold in dollar value. Two separate 
purchases of specialized Kodak film were made for $306,768 and $209,579. 
NARA purchased a Dell Server Area Network upgrade for $582,933. NARA 
executed a real property lease with Potomac Electric Power Company for 
$1 19,692. Finally, NARA procured continued development, maintenance, and 
support services for the Archival Research Catalog (ARC) proprietary software 
at a cost of $4,496,402 including option years. 

Three of the Presidential Libraries are located on the property of various state 
universities. As such, the universities, through contracts with NARA, provide 
all necessary services for the facilities, including facility operation and 
maintenance, security guards, and landscaping. The following presidential 
libraries/museums utilize this arrangement: The Lyndon B. Johnson Presidential 
Library and Museum, the Gerald R. Ford Presidential Library, and the George 
FLW. Bush Presidential Library and Museum. The initial agreements that 
established the libraries led to the perpetual relationships between the particular 
universities and NARA. These are not viewed as standard limited source 
competition scenarios. 

5. Please provide a listing of all of NARA’s fiscal year 2007 outside contracts of 
$50,000 or more, along with the puipose of each contract. In the listing, please 
indicate which contracts were not fully and openly competed. 

Answer : Listing provided below. 


FY07 Aw'ards 


Contract Number 

Description 

Order Amoimt 

7 E&O 7 

NAMA-07-C-0001 

Ground and Janitorial 

$415,507.70 


NAMA-07-C-0006 

IT Support 

1.1.34.011.46 

X 

NAMA-07-C-0012 

Purchase Shelving 

1,564,890.65 


NAMA^07-C-0013 

Purchase Furniture 

66,808.88 


NAMA-07-C-0014 

Mechanical Maintenance Services 

701,720.00 


NAMA-07-D^0001 

Technical Support Services 

131,623.82 


NAMA-07-D-0003 

Archival Storage Boxes 

143.683.70 


NAMA-074-0001 

UliHt>^ 

258.000,00 


NAMA-07-F-0002 

Utility 

57,600.00 


NAMA-07-F-0003 

IT Support Services 

4,219,881 54 


NAMA-07~F-0004 

Telecommunication Maintenance 

994,048 1 3 


NAMAA)74V0005 

Telecommunication Upgrade 

60,312,7! 
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FY07 Awards 


: 1 

Contract Number 

Description 

Order Amount | 

Not 

F&O 

NAMA-07-F-0006 

IT Support Services 

355,244.55 


NAMA-07-F-00I5 

IT Support Services 

225.000.00 : 


NAMA-07-r-0018 

Utiiitv' 

1,249.342.38 


NAMA-07-F-0020 

IT Software Maintenance 

164,060.71 


NAMA-07-F-0021 

Utililv 

600.000.00 


NAMA-07-F-0022 

ir Maintenance 

1,004,604.75 i 

NAMA-07-F^0024 

Purchase IT Equipment 

52.5! 0.92 : 

NAMA^07-F^0026 

Research Services 

55,500.00 

NAMA-07-F-0028 

rr Equipment Maintenance 

205,668.73 

NAMA-07-F-0030 

Purchase Film 

86,814.60 

NAMA-07-F-0032 

Support Services 

2.726.190.00 ; 

NAMA-07-F-0056 

O&M Services 

71,791.56 ' 

NAMA-07-F-005S 

Purchase Film 

1 18,594.50 

NAMA-07-F-0063 

IT Software Support 

356,743.88 i 

NAMA-07-F-0071 

4th of July Event Support 

56.492.09 

NAMA-07-F-0076 

IT Software Agreement 

1,123,799.69 

NAMA-07-F-0079 

Purchase Film 

209.579,32 

X 

_ NAMA-07-F-0080 

Purchase Air Purifier Screens 

178,360.00 


NAMA-07-F-0083 

IT Software Maintenance 

281.775,00 

NAMA-07-F-0085 

IT Support Services 

507.008.06 ■ 

NAMA-07-F-0086 

IT Software Maintenance 

373,798.00 

NAMA-()7-F-0087 

rr Software Maintenance 

202,185.27 

NAMA-07-F-0088 

IT Software Licenses 

52,842.50 

NAMA-07-F-0089 

Purchase IT Storage Upgrade 

582,933.38 

X 

NAMA-07-F-0()94 

Purchase PCs 

89,116.50 

NAMA-07-F-0098 

C&A Security Testing Services 

127,092.31 

NAMA-07-F-0099 

Purchase IT Equipment 

89,993.00 

NAMA-07-F-0F11 

IT Support Services 

5,515,000.67 


NAMA-07-F-0114 

Purchase IT Equipment 

109.144,80 


NAMA-07-F-0n6 

Purchase IT Equipment 

73,697,58 

X 

NAMA-07-F-0120 

Purchase IT Equipment 

69,597.21 

NAMA-07-F-0I22 

Purchase 11' Equipment 

54,720.12 

NAMA-07-F-0125 

Purchase Software Licenses 

63,360.63 : 

X 

NAMA-07-F-0130 

Purchase Furniture 

53,387.98 i 


NAMA-07-F-0132 

Purchase IT Equipment 

119,158.25 ' 


NAMA-07-F-0133 

Purchase Toner 

55,911.45 


NAMA-()7-F-0136 

Purchase IT Equipment 

2,00.3,375.74 


NAMA-07-F-0142 

Purchase IT Equipment 

60,447.05 1 

X 

NAMA-()7-F-0143 

Purchase IT Monitors 

124,480.00 ' 


NAMA-07-F-0144 

Purchase Laptops 

325,163.10 , 


NAMA-07-F-0146 

Purchase IT Software & Equipment 

268,230,74 


NAMA-07-^M-0004 

Purchase Radio Airtime 

125,895.00 ^ 


NAMA-07-M-0()06 

Maintenance of Microfilm Reader/Printers 

85,997.28 . 


NAMA-07-M-0025 

Record Recover}^ Services 

745.219.72 


NAMA-07-M4)030 

Purchase Exhibit Services 

53,251.00 i 


NAMA-07-M^0031 

Record Recoveiy Service 

85.600.00 ! 


NAMA-07-M-0036 

Support Ser\'ices 

73,854.20 


NAMA-07-M-0039 

Purchase Air Purifier Screens 

60.066.00 i 
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FY07 Awards 


Contract Number 

Description: . 

Order Amount 

Not 

F&O 

NAMA-07-M-()042 

Purchase Film 

301. 190.40 

X 

NAMA-07-M-0047 

RACO Conference 

146.800.00 

NAMA-07-M-0056 

Hispanic Internship Program 

95.500.00 X 

NAMA-07-M-0064 

General Support Service 

52.939.90 

NAMA-07-M-0067 

Purchase Ladders 

148.159.00 

NAMA-07-M-0073 

Purchase Cameras 

135,420.00 


NAMA-07-M-0075 

Purchase Scanners 

62J43.00 


NAMA-07-M-0077 

IT Software Maintenance 

93,989.00 


NAMA-07-M-0078 

Purchase Workstations 

586,027.00 


NAMA-07-M-0080 

Purchase Workstations 

, 250.000.00 


NAMA-07-M-0089 

Purchase Workstations 

731,654.00 


NAMA-07-M-0090 

Purchase Workstations 

162,000.00 


NAMA-07^M4)091 

Purchase Cameras 

584,520,00 


NAMA-07-M-0093 

Purchase Film Scanners 

1.460.829.00 


NAMA-07-M-0099 

Purchase Software Licenses 

123,000.00 


NAMA-08-M-0005 

Membership 

115,000.00 


NAMA-NAF-O7-F-000S 

Facilit>' Repairs 

194,897.82 


NAMA-NAF-07-F-0012 

Purchase Furniture 

106,808.00 


NAMA-NAF-07-F-0016 

Purchase & Install Audio Visual Equipment 

106,432.33 


NAMA-NAF-07-F-0017 

Purchase Furniture 

58,744.40 


NAMA-NAS-07-F-0002 

Facility Repairs 

205,811.98 


NAMA-NAS-07-F-0004 

Facility Repairs 

137,571.21 

NAMA-NAS-07-F-()006 

Purchase burmture 

109,071.40 

NAMA-NAS-07-F-0009 

Facility Repairs 

96,5)2,00 

NAMA-NAS-07-F-001 1 

Facility Repairs 

196,317,44 

NAMA-NAS-07-F-0018 

Facility Repairs 

3 10, 606.06 

NAMA-NAS-07-F-0025 

Facility Repairs 

67,182.97 i 

NAMA-NAS-07-F-0026 

Facility Repairs 

52,787.70 i 

NAMA-NAS-07-F-0027 

Facility Repairs 

318,999.99 ; 

NAMA-NAS-07-F-0028 

Purchase Security Equipment 

279,838.00 S 

NAMA-NAS-07-F-0029 

Facility Repairs 

137,984.00 ; 

NAMA-NAS-07-F-0030 

Facility Repairs 

51,170,86 i 

NAMA-NA.S-07-M-0001 

Property Lease (Utility Company) 

! 19,691.75 

X 

NAMA-NAS-07-M-0002 

Storage Rental 

221,760.00 : 

NAMA-NAS-07-M-0003 

Property Lease 

2,410,225,07 ; 

NAMA-NAS-07-M-0004 

Property Lease 

2,419,121.50 

NAMA-NAS-07-M-0005 

Property Lease 

1,330,158,06 

NAMA-NAS-07-M-0006 

Move Services 

946,870.00 : 

NAMA-NAS-07-M-0009 

Mold Removal Services 

62,027.84 

NAMA-NAS-07-M-0010 

Facility Repairs 

1,485,000.00 

NAMA-NAS-07-M-00I I 

Facility Repairs 

57,807.83 : : 

NAMA^NAS-07-M-0013 

Property Lease 

554.100.00 ! : 

NAMA-NAS-07-M-0014 

Federal Energy Management Services 

179,199.00 : 

^ NAMA-NAS-07-M-0015 

Federal Energy Management Services 

658,036.00 ' : 

NAMA-NAS-07-M-0021 

federal Energy Management Services 

383,524.03 

NAMA-NAS-07-M-0022 

Federal Energy Management Services 

52,917.39 

NAMA-NAS-07-M-0023 

Facility Repairs 

231,278.00) ; 

NAMA-NAS-07-M-0025 

Property Lease 

191,134.00 ' : 
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FY07 Awards 


Contract Nnmber 

Description 

Order Amount 

Not 

NAMA-NAS-07-M-002<) 

Facility Repairs 

247.190.00 


NAMA-NAS-07-M-0030 

Facility Repairs 

90.710.00 


NAMA-NAS-07-M-0032 

Video Services 

66,010.00 


NAMA-NAS-07-M-0037 

Energy Conscrvatitm 

190.000.00 


NAMA-NAS-07-M-0038 

FiinergY Conservation 

618.102.00 


NAMA-NAS-07-M-()050 

Facility Repairs 

3 1 0.000.00 


NAM.\-N\V-07-F-001 1 

Photographic Supplies 

! 78.726.40 

NAMA-NW-07-F-0022 

Photographic Equipment 

72.650.91 

Grand lotal i 

$53,078,864.47 


6. How many contract employees now work in space with the regular civil service 
employees of NARA? 

Answe r: Approximately 430 contract employees providing IT, admin and other 
mission-oriented support work along-side the roughly 3,090 regular civil 
service employees of NARA. There are approximately another 600 contractors 
providing security and facility support throughout NARA facilities, but they do 
not necessarily work side-by-side regular civil service employees. 

7. Please provide a list of how many contract and civil service employees now 
work in each major location (more than 100 total employees) maintained by 
NARA. 


Answer : Listing provided below. 


Facility (City) 

State 

NARA 

Employees 

Contractors 

ln~Space 

Other Contractors 

Total Contractors 

Total All 

Personnel 

IT Support 

Admin / 
Other 

"S 

3 

Facility 

Maint. 

Security 

' o 

; 5 

B . 
X 

Archives !l (College Park) 

MD 

886 

135 !58 

293" 

83 i 

15 


391 

1,277 

Military Personnel Records 

MO 

583 

12 14 

26 



0 

26 

609 

(Overland) 










Archives 1 (Washington) 

DC 

325 

2 7 

9 

6! ; 

26 

S7 

96 

42 i 

Civilian Personnel Records 

MO 

114 

1 4 

5 



i 0 


119 

. (St. i.oms) 










: Washington National Records 

MD 

92 

24 

24 



' 0 

24 

! 16 

Center (Suitland) 










SW' Regional Archives 

rx 

68 

43 

43 



0 

43 

1 1 1 

(tort Worth) 










I'OIALS 



150 250 

400 

144 

41 

iS.^ 

585 

2.653 
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Questions for the Record 
Congressman Ralph Regula, Ranking Member 
April 1, 2008 

Ft. Worth Archival Facility 

1 . Please provide a status on the new archival facility planned for the Ft. 
Worth, TX. 

Answer : Currently, NARA is planning a competitive solicitation process 
to receive bids to build a new Southwest Regional Archives. 

2. Are there benefits to locating in the Fort Worth Cultural District? 

Answer : The Fort Worth Cultural District has desirable features, which 
would make it a strong candidate in any competitive solicitation process. 

• The Cultural District is the home of several major museums, including 
the Amon Carter Museum, Kimbell Art Museum, and Fort Worth 
Science and History Museum, which attract millions of visitors 
annually and thereby afford opportunities to attract greater numbers 
of visitors to NARA if the Regional Archives were located there. 

• This area provides easier public access because it was specifically 
developed to draw the public to the area through the grouping of 
similar cultural facilities and services and by providing associated 
support facilities, such as parking garages, which are required to 
make it a highly desirable end destination for the public. For these 
reasons, it is a desirable location for the Regional Archives to reach 
the public to make its holdings available for research and to provide a 
desirable venue for school and community access to the Region’s 
educational programs. 

3. Are there impediments to relocating the Fort Worth facility and if so, how 
should they be addressed? 

Answer : Only one site, owned by the City of Fort Worth, is know to be 
vacant in the Fort Worth Cultural District and the City has indicated that 
it will only make the site available under a lease proposal from a 
501(c)(3) nonprofit called Archives Holdings Inc. These conditions make 
a full competition held within the Cultural District difficult to conduct. 

Also, NARA determined that the lease offered did not meet the 
requirements for unsolicited leases and didn't qualify for an exception to 
a competitive solicitation process. 
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However, broadening the competition to more areas could induce more 
potential locations, which could produce higher benefits and fewer costs, 
than a location within the Cultural District. An open solicitation would 
allow for a fair evaluation of costs and benefits of all potential locations, 
which is the best way to ensure the location that provides the 
government with the highest return on investment is chosen. 


Presidential Transition 


On January 20, 2009 all of President Bush's records will become the 
legal property of the National Archives. Eventually, these records after 
processing will be stored in a Presidential library to be established by 
private funding. 

in the 2009 budget request, the Administration has requested $6.3 
million and 24 staff to operate the Bush Presidential Materials Project. 

1 . Briefly describe how this transfer happens logistically? 

Answer : The National Archives coordinates the move of the Presidential 
records and artifacts to a temporary site located near the future site of 
the Library. In this case, the National Archives has leased space in 
Lewisville, Texas for the storage of records and NARA staff offices 
which will be ready for occupancy on Oct. 1 , 2008. The Department of 
Defense (DOD) provides transportation and service men and women 
(reimbursed by NARA) for the packing and transportation of the records 
and artifacts. NARA staff works with the Office of Administration and 
other White House offices to facilitate the transfer of the records of the 
Administration, including electronic records. During the last year of the 
Administration, NARA staff gathers information about the quantity and 
format of records to prepare for their transfer and storage. With White 
House approval, NARA and DOD will began moving records and 
artifacts in the fall. Most of the records will move in the December- 
January timeframe. Normally, NARA would complete a presidential 
transition move by the end of January. 

2. I assume that $6.3 million is the first year’s appropriation in a multi-year 
project. Would you give the subcommittee a feel for future year costs 
associated with a Presidential transition? For example, how much per 
year did we spend on President Clinton’s transition? 
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Answer : In FY07 we began planning for the transition and the Bush 
Library. We received $485,000 in FY 2007 to begin hiring staff for the 
Library. In FY 2008, we received $3,265 million for developing the 
temporary site, developing infrastructure, e-records support, and hiring 
five additional staff members. Our request for FY 2009 includes funding 
for the lease of the temporary facility, moving the records to Texas, 
security, staff, infrastructure and other items associated with the 
transition and start-up of the temporary library site. When the Library is 
constructed in three to five years, we plan to move the records from the 
temporary facility to the library and anticipate increased operational and 
security needs at the new library. 

During the transition from the Clinton Administration, $5.9 million was 
appropriated for Clinton transition and the Library in FY 2001 , followed 
by and additional $2.6 million in FY 2002. 

3. Where will the 24 new staff be located? 

Answer : The 24 new staff will be located at the temporary project site in 
Lewisville, TX. 

4. Could you discuss how Freedom of Information Act requests will be 
processed? 

Answer : In accordance with the Presidential Records Act, the records 
will not be available to FOIA requests until 5 years after the end of the 
administration, or in this case, January 20, 2014. During this 5-year 
period the records are not open to the public and are available only by 
special access requests from the White Flouse, Courts and the 
Congress. 

5. Prior to January 20, 2009, does NARA have role in preserving the Bush 
Administration’s records? 

Answer : NARA has an advisory role on records management, provides 
courtesy storage for incumbent presidential records and artifacts, and 
coordinates their safe move to the project site. Under the Presidential 
Records Act, the Archivist is notified and gives his view on any potential 
disposal request for incumbent presidential records. 




Wednesday, April 2 , 2008. 

UNITED STATES OFFICE OF PERSONNEL MANAGEMENT 

WITNESS 

LINDA M. SPRINGER, DIRECTOR, UNITED STATES OFFICE OF PER- 
SONNEL MANAGEMENT 

Chairman Serrano’s Opening statement 

Mr. Serrano. The subcommittee will come to order. I welcome 
you to this hearing of the Financial Services and General Govern- 
ment Subcommittee. 

Today’s hearing is on the fiscal year 2009 budget request of the 
United States Office of Personnel Management. The director of 
0PM, Linda Springer, is here with us and we welcome you. 

Director Springer has been at the head of the agency since 2005, 
and this is the second time she has appeared before the sub- 
committee. This is the second year of the subcommittee, so that 
makes a lot of sense. Last year you testified at our hearing on 
issues in the Federal workforce at which we discussed the many 
challenges the government faces in recruiting, training and retain- 
ing qualified employees. We hope to discuss these important issues 
again today well as get a better understanding of your fiscal year 
2009 budget request. 

The Federal workforce is changing and 0PM has a leadership 
role in managing this change. We must therefore be certain that 
0PM has the capabilities and resources to do this job. 

0PM has asked for a discretionary budget in fiscal year 2009 to- 
taling $228,900,000, which is a $50 million decrease from the fiscal 
year 2008 appropriation. Aside from this relatively small discre- 
tionary budget, 0PM also has responsibility for managing tens of 
billions of dollars in retirement, health, and life insurance trust 
funds for Federal employees. An important component of OPM’s 
budget request is $15.2 million to continue the retirement system’s 
project. The goal of the new retirement system, also known as 
RetireEZ, is to transform OPM’s retirement recordkeeping and an- 
nuity processing so that Federal employees and retirees are better 
served. 

The first stage of implementing RetireEZ occurred in Eebruary, 
and the subcommittee looks forward to discussing this as imple- 
mentation is moving forward. I am sure we all share the opinion 
that the timely and accurate payment of employee retirement bene- 
fits is an extremely high priority. Do you handle the congressional 
pensions also? 

Ms. Springer. Yes. 

Mr. Serrano. So it is important that they deliver those checks 
on time. 

Mr. Regula. Absolutely. 
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152 


Mr. Serrano. Especially next January for you. 

Mr. Regula. Right. And I am on the old system. 

Mr. Serrano. Don’t remind me of that. 

And we need to be certain that RetireEZ will deliver on this 
promise made to employees and retirees. The success of this new 
system is particularly important in light of the significant number 
of retirements from the Federal workforce that are expected in the 
near future. OPM’s retirement system needs to be ready to address 
this surge. 

The increase in retirements will also have an effect on human re- 
source management across the government. The expected loss of 
experienced employees, or the brain drain, from Federal agencies 
means that agencies must work hard now to recruit the best and 
the brightest people. 

The capacity to recruit such talent will depend on the opportuni- 
ties and work environment that agencies have to offer and also on 
the ability of this government to provide competitive compensation 
that is commensurate with employees’s abilities. Congress has an 
important role in this regard since we must ensure that the funds 
are available to offer competitive salaries and benefits. Congress 
must also support funds for employee training and investment as 
well as support policies that promote equality and fairness in the 
workplace. 

Unfortunately, the President’s discretionary budget request 
across most government agencies falls short of providing the re- 
sources that are needed to ensure a strong Federal workforce. This 
troubles me because I believe this budget lacks the recognition that 
we must invest in a strong Federal workforce now in order to avoid 
costly problems in the future. 

I know. Director Springer, that it is not your fault that the over- 
all discretionary budget is, in my opinion, inadequate, so is this is 
not a criticism of you or 0PM, and we want to be clear on that. 
However, I raise my concern to you because 0PM needs to be a 
forceful advocate for Federal workers in all respects, including 
budgeting for human capital needs within the government as a 
whole. 

So we welcome you here today, we look forward to your testi- 
mony. We look forward to working with you to make sure that our 
Federal workforce is strong. We in this committee try not to bring 
personal items to the table, although before the Supreme Court 
Justices, I asked them whether a person born in Puerto Rico could 
run for President. They said if they settled McCain they could set- 
tle Serrano. Unfortunately, Mr. Regula is leaving Congress and 
come January, I want no problems with his payments. The man 
has been here long enough to earn every single bit of that money. 
He will be out there on the farm providing good milk and good beef 
for us in the city. And I am very happy. 

Mr. Regula. What an introduction. 

Mr. Regula’s Opening Statement 

Mr. Regula. Thank you for the commercial, Mr. Chairman. Well, 
I hope I will be out there helping 0PM recruit talented young peo- 
ple. Because the success of any enterprise depends on people, 
whether it is an education system, good teachers make all the dif- 
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ference in the world. I used to say when I was funding the Depart- 
ment of Education, good principals, good schools, and good teach- 
ers, good schools. And effective agencies depend on talented people. 

The challenges of the Federal Government today are ever chang- 
ing and ever new. Terrorism, we did not hear about that 15 years 
ago, pandemic flu, competitiveness, an aging workforce, all of these 
challenges are really in your department. And the agencies have to 
depend on you to help them recruit good people. 

And what I would hope to do is to make young people, particu- 
larly those that have a political science inclination, to realize the 
potential that exists in the Federal Government as well as State 
and local government. I remember, and I said this to any number 
of classes of students I have talked to, that you said when you were 
here last year, that 60 percent of the Federal workforce will be eli- 
gible to retire in the next 10 years. This is the baby boomers. And 
that is going to open up a lot of new jobs. It also it is going to cre- 
ate a huge need for qualified people to fill those jobs. And so your 
agency has an extremely important role to play in ensuring that 
there are good people available in the Federal Government to make 
this system work. 

I am interested that you are hosting a career fair in Columbus 
at the Ohio State University. I like that idea. I hope that I can help 
you get some more in Ohio. And perhaps some up my way. Because 
people need to understand the opportunities that exist. So we ap- 
preciate your leadership and I look forward to hearing your testi- 
mony this year. 

Mr. Serrano. Thank you, Mr. Regula. Director Springer, we 
hope that you stay within the 5-minute testimony period. Your full 
statement will go in the record. And then we will be able to have 
a back and forth on the issues. Thank you for being here with us 
today. 


Director Springer’s Testimony 

Ms. Springer. Thank you, Mr. Chairman, and members of the 
subcommittee. I do appreciate the opportunity to appear before you 
again this year to discuss OPM’s appropriation request for fiscal 
2009. As you know, 0PM does provide a variety of products and 
services to nearly 1.8 million employees in the Federal Govern- 
ment. Some of our products and services include managing health 
insurance for about 8 million current and former Federal employ- 
ees and their families, administering retirement services as you 
have noted for nearly 2.5 million retirees from all branches of Gov- 
ernment, and completing 90 percent of background investigations 
for contractors and for Government agencies. 

We are requesting $20 billion to carry out our mission in fiscal 
2009. Of that total, about 99 percent, or 19.8 billion, is requested 
for mandatory programs with the balance of 228 million for discre- 
tionary activities. 

The discretionary request reflects 211 million for salaries and ex- 
penses and 18 million for the Office of Inspector General. The total 
discretionary request reflects a net decrease of 15.4 million com- 
pared to the fiscal 2008 enacted level. I also want to note that 0PM 
operates a revolving fund for the administration and operations of 
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a number of our programs including the Federal investigative serv- 
ices and our Governmentwide training efforts. 

OPM’s request does include funding to improve services that we 
provide to Federal employee annuitants and their families through 
our retirement and benefit programs, most notably. On February 
25th of this year, 0PM did begin the rollout of the automated new 
Federal retirement system, RetireEZ. This budget requests an ad- 
ditional 15.2 million for the continuation of that project. And we 
appreciate the support that you have given us in the 2008 budget 
and previously with respect to the program, and you will see a good 
return on your investment. 

These funds will allow us to continue the conversion of the paper 
records to electronic format as well as continued implementation 
and rollout of the technology and the new system. 

As administrator of the Federal Employees Health Benefits Pro- 
gram, one of the things we do is negotiate with all of the private 
insurance carriers to ensure the viability of the system. There are 
283 health care plans that cover over 8 million people, as I men- 
tioned earlier. Over the years, we have been pretty good at negoti- 
ating and maintaining our benefit levels while we have kept pre- 
mium increases on average relatively modest. Compared to the pri- 
vate sector we had an average increase of 2.1 percent in premiums 
compared to 8.7 percent for the private sector for the year 2008. 

In the area of human resources management, our 2009 budget 
will allow 0PM to develop new workforce recruitment strategies 
and tools. It builds on the things that were mentioned as far as the 
on-site programs at colleges and universities, and we will be devel- 
oping an end-to-end life cycle reform of the current recruitment and 
hiring process. 

We are particularly proud — I want to note — of programs that we 
have initiated at three of the Nation’s military hospitals across the 
country. In those programs, we provide on-site counseling, training 
and assistance to wounded warriors who are looking for job oppor- 
tunities in the Federal Government. I get letters from those people 
saying that without this counseling, they were finding it difficult 
to break through the process. And so we are very proud of that. 

In the area of ensuring oversight of agencies, we will be using 
funds to implement best practices in human capital management, 
making sure that agencies are complying with merit system prin- 
ciples, veterans preference and other standards that are the hall- 
mark of how the Federal Government treats its people. And as you 
say, people are at the heart of what the agency’s success is focused 
on. 

I can tell you at the beginning of fiscal year 2008, 15 of the 26 
major agencies that are scored in the President’s management 
agenda have met those standards. That was zero in 2003, so we are 
making good inroads there. And most people, 99 percent of Federal 
employees, are at agencies that are meeting those standards. But 
we have to continue to be vigilant. 

0PM will continue funding with this budget our HR line of busi- 
ness and enterprise human resources integration. Those support e- 
Government efforts that have brought us things like the e-Payroll 
initiatives going forward. 
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Our 2009 request will also help us provide a variety of ongoing 
services that relate to security activities and other compliance that 
we need to do as an agency. 

Now, I mentioned the revolving fund. This covers ongoing serv- 
ices that are financed by other agencies through this revolving fund 
agreement. It is essentially a business service provision that allows 
us to provide various e-training products, professional development 
assistance, technical assistance in consulting on human resources 
management, as well as very notably the investigative services that 
we do for the purposes of security clearances and also making sure 
that people are suitable for employment. 

For those revolving fund responsibilities, the budget includes an 
estimated $1 billion in obligations; again, those are spread across 
other agencies’ budgets that, in effect, are our customers. 

The 0PM budget request includes mandatory appropriations — as 
I have noted that is the biggest part of our budget — to fund the 
Government contributions to the health benefits and life insurance 
programs for our Federal annuitants. 

I am happy to take your questions, but I do want to conclude by 
saying that 0PM is proud of the broad role that we have in sup- 
porting the Federal workforce. By doing our job well, we believe 
every other agency and department will be better able to carry out 
their mission because in the end it is a function of people as you 
have noted. So again, I thank you for the opportunity to testify and 
look forward to your questions. 

Mr. Serrano. Thank you so much for your testimony. 

[The information follows:] 
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Statement of 

The Honorable Linda M. Springer 
Director 

Office of Personnel Management 
before the 

Subcommittee on Financial Services and General Government 

Committee on Appropriations 

United States House of Representatives 

Fiscal Year 2009 Budget 
for the Office of Personnel Management 

April 2, 2008 

Mr. Chairman and Members of the Subcommittee; 

I appreciate the opportunity to appear before you today to discuss the Office of 
Personnel Management (0PM) appropriations request for Fiscal Year 2009. 

As you know, 0PM provides a variety of products and services to the nearly 1 .8 
million employees in the Federal Government. Some of our products and services 
include managing health insurance for approximately 8 million current and former 
Federal employees and their families, administering retirement services for over 2 
million retirees from all branches of Government, completing 90 percent of 
background investigations for industry and Federal agencies, and administering 
career development programs. As the 0PM Director, I am committed to 
successfully delivering on our responsibilities on a timely basis. In short, I 
believe the American citizens and the Federal civilian workforce expect us to get 
things done, and our FY 2009 budget request will allow us to do just that. 

We are requesting $20.0 billion to carry out our mission in FY 2009. Of this 
total, $19.8 billion is requested for mandatory programs and $228.9 million for 
discretionary activities. The discretionary request reflects $21 1 million for 
Salaries and Expenses - including transfers from the Trust Fund Accounts of 
$1 18.1 million - and $18 million for the Office of the Inspector General. The 
total discretionary request reflects a net decrease of $15.4 million compared to the 
FY 2008 enacted level. I also want to note that 0PM operates a revolving fund 
for the administration and operations of a number of programs including our 
Federal investigative services and Government- wide training efforts. 
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Retirement Claims Processing and Benefits Programs 

OPM’s request includes funding to improve the services it delivers to Federal 
employees, annuitants, and their families through the retirement and insurance 
programs. 

On February 25, 2008, 0PM began the rollout of the first ever Federal electronic 
retirement system. The budget requests an additional $1 5.2 million in No-Year 
Trust funds for continuation of this project. These funds will allow 0PM to 
continue the conversion of millions of paper retirement records to electronic data 
and contract for the information technology needed for the system so that retirees 
can receive full payments once they separate from service eliminating interim 
payments at reduced amounts. At full rollout, employees will be able to model 
their retirement and initiate the process. 

Federal Employees Health Benefits Program (FEHB) 

As the administrator of the FEHBP, 0PM will continue to negotiate and contract 
with private insurance companies that offer a broad range of health insurance 
benefits, including high-deductible health plans with Health Savings Accounts 
and consumer-driven health plan options. As such, 0PM will spend $26 million 
in FY 2009 to ensure the viability of the Program’s 283 health care plans covering 
over 8 million people. As usual, 0PM will continue to carry out tough 
negotiations with health carriers to contain premium hikes. Over the years these 
negotiations have resulted in employee premiums that are substantially lower than 
those of the private sector while maintaining benefit levels, and continuing to 
provide, improve, and expand tools so customers can make informed health 
insurance decisions. In fact, the FEHBP increase for 2008 was 2.1 percent, 
compared to an average 8.7 percent increase for the private sector and a 6.3 
percent increase for the California Public Employees’ Retirement System during 
that same year. 

Human Resources Management 

In FY 2009, 0PM will pursue policy initiatives that continue to reform human 
resources management in Federal agencies. We will work with the Department of 
Defense to ensure the reforms underway link pay to performance in a fair and 
consistent manner. At the same time, 0PM will work with other agencies 
engaged in implementing Alternative Personnel Systems to assess the lessons 
learned from various modernization efforts, Mr. Chairman, in the last half- 
century, the Federal workforce has changed significantly, and the old personnel 
system has not kept pace. 
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The FY 2009 budget will allow 0PM to maintain the competitiveness of Federal 
employee compensation and benefits by exploring ways to refine market 
adjustments to Federal pay, and providing Federal employees with opportunities, 
benefits, and service delivery that compare favorably with other employers. For 
instance, 0PM will continue to develop new workforce recruitment strategies and 
tools, and further improve the hiring process by developing a life-cycle reform 
model for agencies to adopt to streamline the current recruitment process. And 
last but not least, 0PM will spend $200,000 to continue to support the Nation’s 
returning Veterans by providing assistance in finding job opportunities with the 
Federal Government. 

Implementing Human Capital Standards for Success 


0PM will use requested funds to engage Federal agencies in implementing the 
Human Capital Assessment and Accountability Framework, and other best 
practices in human capital management, in keeping with the Merit System 
Principles, veterans’ preference, and other standards. At the begiiming of FY 
2008, 17 of the 26 agencies reporting under the President’s Management Agenda 
Scorecard have met these standards, up from 1 1 in 2006, eight in 2005, and zero 
in 2003. As a result, more than 99 percent of the Federal civilian workforce is 
employed by agencies that have made significant progress toward meeting these 
standards. 

Through its Compliance Program, 0PM will continue to evaluate, review, and 
ensure agencies comply with Merit System Principles and veterans’ preference, 
and to ensure whistleblower protection and other rights and privileges are honored 
and protected. 0PM will strengthen this program through a human capital 
accountability system that holds agencies accountable for adhering to these 
principles, laws, and rules, as well as the human capital best practices referenced 
above. 

Human Resources Line of Business 


In 2009, 0PM will continue to be a leader in the President’s Management 
Initiative for Expanded Electronic Government and has included $7,202,000 in its 
request for this purpose. The requested resources will support the Human 
Resources Line of Business (HR LOB) and Enterprise Human Resources 
Integration (EHRI). HR LOB will continue to identify and document common 
functional, technical, and data requirements consistent with Federal human 
resources policies and will work toward the establishment of Federal and private 
sector Shared Service Centers to meet these requirements. During 2009, the 
EHRI project will continue to modernize how the Federal Government maintains, 
stores, protects, and transmits information on human resources transactions. 
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Security-Related Activities 

The FY 2009 request includes funding for a number of important security-related 
activities. 0PM will implement Homeland Security Presidential Directive 12 
(HSPD-12), Policy for a Common Identification Standard for Federal Employees 
and Contractors, which was signed by the President on August 27, 2004. This 
mandates the circulation of a Federal standard for a secure and reliable form of 
identification for Federal employees and contractors. HSPD-12 requirements will 
enhance OPM’s strategic goal of improving security and emergency planning 
actions throughout the agency. 

Revolving Fund 

0PM also provides a variety of ongoing services that are financed by other 
agencies through our revolving fund. These services include providing one-stop 
access to high-quality e-Training products and services; offering professional 
development and continuous learning for Federal managers and executives; 
providing employment information and assessment services; automating other 
agencies’ staffing systems; providing examining services when requested by an 
agency; providing technical assistance and consulting services on all facets of 
Human Resources management; testing potential military personnel for the 
Department of Defense where it is cost-effective for 0PM to do so; managing the 
selection, coordination, and development of Presidential Management Fellows; 
and conducting investigations for all employees to determine whether they are 
suitable for employment, as well as more in-depth investigations for employees 
whose positions require security clearances. For those ongoing revolving fund 
responsibilities, the FY 2009 budget includes an estimated $1 billion in 
obligations and 3,131 FTE to be financed through payments for OPM’s services 
by other agencies. 

Mandatory Payment Accounts 

The 0PM budget request also includes mandatory appropriations to fund the 
Government contributions to the health benefits and life insurance programs for 
Federal annuitants. 

For the approximately 1.9 million annuitants participating in the Federal 
Employees Health Benefits Program, we estimate that about $9.6 billion will be 
needed to pay the Government’s share of the cost of coverage. That represents an 
increase of $769 million over FY 2008. We estimate that, for the 500,000 
annuitants under age 65 who elect post-employment life insurance coverage, an 
appropriation of $46 million will be required. 
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Also, as mandated by the financing system established in 1969 by Public Law 91- 
93, liabilities resulting from changes (principally pay raises) since that year that 
affect retirement benefits must be amortized over a 30-year period. For that 
purpose, we are requesting a "such sums as may be necessary" payment to the 
Civil Service Retirement and Disability Fund in the amount of $10.2 billion 
dollars. This represents an increase of $100 million to cover the service cost of 
the Civil Service Retirement System, which is not funded by and for active 
employees. 

Thank you again for the opportunity to appear before you today to discuss OPM’s 
budget request. I would be pleased to answer any questions you may have. 
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RETIREEZ PROGRAM 

Mr. Serrano. Let’s talk about the RetireEZ program. You un- 
veiled it on February 25 , 2008. How many retirements have been 
processed by the new system since it began operating and what is 
your assessment of how well the initial rollout of the system is 
going? 

Ms. Springer. We believe it is going well. Since our rollout, we 
have had from the group that is eligible, wave 1, which is 26,000 
employees, we have received 37 requests for retirement. Of those 
37, there are three that are still pending, so that means 34 have 
actually been processed. 15 of those had functionality that was not 
yet programmed into the system, and as you know, we are doing 
a phased rollout of functionality that means the calculations. So 19 
could be calculated using the system. 

Of those 19, 13 matched completely. The other six had some ele- 
ment that did not match completely. So we have essentially a 70 
percent batting average on the new system for the retirements we 
have gotten so far. And that is why 

Mr. Serrano. What was the percentage? 

Ms. Springer. About 70 percent. So that is why we are con- 
tinuing to calculate in parallel using our old process as well as our 
new process. Because we look at every case to make sure that it 
matches up. 

If we find that it does not, that tells us something that we need 
to fine tune. And what we are talking about are fine tunings for 
those that did not match 100 percent. 70 percent is about what we 
would have expected going out. But again, everybody gets that par- 
allel safeguard quality control of the old system check. 

Now, even the old system goes faster, and this is important to 
note. Every single one of these people have gotten their checks the 
first month in the full amount. No interim checks for any of those 
34. And the reason is that even for the ones that are outside the 
system, we are now using automated data, not the paper data we 
had before. All of that paper data has been converted as part of 
this project. 

So all the data is there, the errors have been fixed and the holes 
have been plugged and that means, even in the old process, we can 
get this done faster because of this project at the same time that 
we are fine-tuning the other 30 percent. 

Mr. Serrano. You said the batting average was 70 percent, 
which early in the season and people do hit 700 in the first few 
games easily. Now their batting average usually goes down to 300. 
Do you expect your 700 to go up? 

Ms. Springer. Yes. 

Mr. Serrano. Okay. So unlike the Yankees, yours will go up? 

Ms. Springer. Well, we want to win the World Series. Let’s put 
it that way. 

Mr. Serrano. Some reporter who just walked in would not think 
we were talking about something this serious. 

LEGACY SYSTEM 

0PM issued a formal response on Monday to the Government Ac- 
countability Office review of retirement systems modernization. 
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The report notes that 0PM has continued to use legacy systems to 
check retirement applications for accuracy and that the new system 
matched the legacy system in the majority of cases, was your word- 
ing. 

Could you describe the cases in which the new system and the 
legacy system did not match? How many such cases have there 
been and what actions is 0PM taking to address them? Are you in- 
curring any additional costs by processing retirements using both 
the new and legacy systems? And how long do you expect — the last 
part of this question is how long do you expect to be using both? 

Ms. Springer. All good questions. We are not incurring any addi- 
tional costs because, in effect, this becomes part of our testing pro- 
tocol which is ongoing. All of the functions in wave 1 apply to 
waves 2, 3, 4 and beyond. So if we find something that does not 
match — and again, the percentage and the numbers, as I said, was 
a 70 percent match, 13 out of 19 cases, the others were ones that 
had functionality that hadn’t been programmed yet. So the example 
numbers I had in the report were 13 out of the 19. And so the peo- 
ple whose cases are running the parallel process, again, this is a 
very small subset of what we do. We process well over 100,000 
cases a year, so for this small sample to run in parallel is not in- 
curring any extra cost to 0PM. For those six cases that did not 
match precisely, we go back to our programmers on this team and 
say this is something that needs some fine-tuning. Build that into 
our test plans and, in effect, it becomes real live testing. 

Mr. Serrano. Let me ask you a question on the issue of diversity 
in the workforce. And on the prior questions I would hope that you 
keep the committee informed as we go along as you go along as to 
how we are doing. 

Ms. Springer. Absolutely. 

Mr. Serrano. I want your batting average to be 1,000 for the 
whole season. 

Ms. Springer. Yes. 

Mr. Serrano. If you could keep us informed, that would be very 
helpful to us. 

Ms. Springer. Yes, we will. 

DIVERSITY IN THE WORKFORCE 

Mr. Serrano. The most recent annual Federal equal opportunity 
recruitment program report to Congress notes that minorities con- 
tinue to make gains in representation within the Federal work- 
force. However, the report also notes that women in general and 
Hispanics lag in representation within the Federal workforce as 
compared to the civilian labor workforce. 

How does 0PM assess agency efforts at achieving a diverse work- 
force and how does 0PM assist agencies to make these efforts suc- 
cessful? Why do women, in your opinion, and Hispanics continue to 
lag behind other groups in their representation within the Federal 
workforce? 

Ms. Springer. The progress, as you note, has been very modest. 
It is going the right direction, but it is going very slowly, and in 
particular, in the areas that you mentioned. 

And how does 0PM deal with this? There is a monitoring and 
oversight part that we do and then there is a guidance component. 
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The monitoring is related to our human capital assessment pro- 
gram that this budget funds and that requires agencies to report 
to us on their efforts with respect to diversity, with respect to hir- 
ing, training, development, professional development opportunities 
within the agency, because, as the report notes, this is an issue at 
senior level as well as through the General Schedule ranks, and in 
some cases more so at senior level. So there is an oversight piece 
of this. And those scores become part of what is reported on in the 
President’s Management Agenda, in addition to our own human 
capital assessment that 0PM does for each agency. 

But more specific than just oversight and reporting is what guid- 
ance that we provide and how is 0PM engaged with agencies and 
the broader community. There are a number of ways we do this. 
There are standards that we publish. You could see them at 
OPM.gov. We work with the chief human capital officers as well as 
within 0PM itself to direct agencies on how to achieve greater di- 
versity. This is one of the things we do regularly and keep up to 
date. 

We also are participating with the broader community, including 
individual nongovernment groups, running training sessions, and 
running things with respect to our candidate development program 
to try to get people to apply for opportunities to move into senior 
ranks. So, we believe that there are a number of fronts on which 
we are acting, both from the guidance and promotion standpoint as 
well as in oversight and ultimately reporting. But it continues to 
be an area where we have not achieved the level that we should 
achieve and want to achieve, and even though the progress is going 
in the right direction, it has been very small. 

OPM PROGRAMS TO ENCOURAGE DIVERSITY 

Mr. Serrano. Let me just do a — before I turn to Mr. Regula, a 
follow-up on this. Your 2007 annual employee survey asked em- 
ployees to respond to the statement that: OPM’s policies and pro- 
grams promote diversity in the workplace. That was the statement. 
Over 46 percent of the employees selected “neither agree nor dis- 
agree,” “disagree,” “strongly disagree” or “don’t know.” what pro- 
grams are established or planned at OPM to encourage the recruit- 
ment and retention of a diverse workforce and how will OPM follow 
up on these survey results to ensure that employees are aware of 
the agency’s diversity initiatives and can actively participate in fos- 
tering their success? 

Ms. Springer. Let me just add a little window into that. I want 
to make it a little more granular. The numbers that disagreed or 
strongly disagreed were less than 10 percent there, and I don’t 
have a basis of comparison from the previous to see if these have 
improved or not. But clearly, you know 

Mr. Serrano. Well, it was “neither agree nor disagree.” 24.9 per- 
cent. 

Ms. Springer. Yes. 

Mr. Serrano, “disagree,” 4.7 percent, “strongly disagree” 4.7, 
“Don’t know,” 11.9. 

Ms. Springer. That is right. And each of those has significance. 
So what do we do? We have I would say just about every month 
some element of awareness and championing of diversity at OPM, 



164 


combined with people from outside the organization as well as in- 
side. We have guest speakers, and promotion of people within the 
agency, and what they do, particularly with respect to their herit- 
age. 

Also, if you look in important leadership positions at 0PM we 
have a diverse group. I won’t say as diverse as some people would 
like it to be, but I know in hires that I have made that I have been 
mindful. 

But again, if half of our workforce is saying that either they are 
not sure or they disagree with that statement, then that is the 
value of the survey it helps us to say that we need to do more than 
what we are doing. 

Mr. Serrano. Thank you so much. Mr. Regula. 

RETIREMENT PLAN INVESTING 

Mr. Regula. Thank you, Mr. Chairman. You manage the Federal 
retirement system. I assume that is every dimension. Do you do 
the investment policies or do you hire professionals to invest? 

Ms. Springer. The Treasury Department handles the invest- 
ment. That’s the one thing we don’t do. 

Mr. Regula. So that the money that is set aside for these retire- 
ments like in the 401(k)s, Treasury does all of that investing? 

Ms. Springer. The 401(k) is the Thrift Savings Plan and so that 
is separate. And that is essentially self-directed. We choose, each 
of us, that is, in the Thrift Savings Plan, choose our own options. 
0PM has nothing do with the Thrift Savings Plan. But with re- 
spect to CSRS and FERS and all the others. Treasury handles the 
investment. 


AGENCY RECRUITMENT 

Mr. Regula. Do you recruit for agencies or do they do their own 
recruiting of new people? 

Ms. Springer. Agencies do their own recruiting. It is not central- 
ized. However there are times that we will assist them. For exam- 
ple, the Department of Homeland Security at one point had a very 
large need for people in a short time, and we actually helped them 
with their recruiting. 

There are various things we do along the way, and we certainly 
operate the USAJobs Web site. That is an 0PM responsibility. But 
the actual hiring and interviewing is decentralized. 

Mr. Regula. Is that all done here or do you have satellite offices 
around the country? 

Ms. Springer. That hiring is done throughout the country. 

Mr. Regula. But they are an extension of your agency? 

Ms. Springer. To the extent that 0PM is involved, yes. 

Mr. Regula. Yes, that is what I mean. I noted that you had a 
career fair in Columbus. I think it is over, perhaps. 

Ms. Springer. I think it is going on today, right now. 

Mr. Regula. Is this a first or have you done several of these? 

Ms. Springer. We have been at Ohio State before and there are 
several locations, universities across the country, that we have de- 
veloped a relationship with. And so we have found that it is good 
to continue a presence as opposed to hopping around from place to 
place. At the same time, though, we do have an annual Web cast 
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that is interactive that we run from here with the Partnership for 
Public Service that covers thousands, essentially every college or 
university is able to join that Web cast. And so this is just one way. 
The Ohio State one is a continuing relationship. 

Mr. Regula. In career fairs, you would make available informa- 
tion about the huge variety of careers that are potentially in the 
Federal Government; is that correct? 

Ms. Springer. Yes, yes, and this is not just open. We have var- 
ious agencies on campus. Agriculture, NASA, VA, Homeland Secu- 
rity, we expect that this particular one, about a thousand students 
will come. 

Mr. Regula. So the agencies put some of their people in the ca- 
reer fair, you manage them, but they have their people there? 

Ms. Springer. Yes. There are about 50 agencies overall that will 
have a presence. 


TRAINING PROGRAMS 

Mr. Regula. Do you have any programs to train or educate peo- 
ple coming into the workforce? 

Ms. Springer. We do, and they are at various levels. Some are 
agency-specific. USDA for example has a whole host of programs, 
and there are other agency programs, too. But we have some pro- 
grams that 0PM runs. We have various e-learning programs, dis- 
tance learning so you don’t actually have to be in a classroom. 

And at the supervisory levels, we have actually bricks-and-mor- 
tar management development schools on the east and west coasts, 
and at the highest level, we run the Federal Executive Institute for 
the Senior Executive Service. 

Mr. Regula. Well, with a change in administration, many jobs 
change that are of a political nature but you don’t get involved in 
that do you? 

Ms. Springer. No, I don’t. 

Mr. Regula. Just the employees who are career employees, if 
you will? 

Ms. Springer. Yes, which is the vast majority. 

REHIRING RETIREES 

Mr. Regula. I noticed you have some authority to rehire retired 
people who can take their pension and then come back to the agen- 
cy, and in effect, they are drawing from two different sources. Is 
that commonplace? 

Ms. Springer. It is not commonplace today. What we have today 
is the ability to grant a waiver to allow, under very specific limited 
circumstances, a retired Federal employee to come back and be 
able to get their pension, continue to get their pension and be paid 
for the work they are doing today. 

But that is very limited. What most organizations have is the 
ability to bring a retiree back and let them get paid for their cur- 
rent work. Under our proposal, if they are qualified to do that, then 
they would be entitled to be paid and not have to have an offset 
with their pension. We can’t do that generally. We can’t just do 
that because we have openings or we want someone to come back 
and train new employees. We can’t do that at Federal agencies 
today. 
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Mr. Regula. As an agency you can’t. 

Ms. Springer. No agency can unless they have a waiver author- 
ity that Congress has granted specifically for them. And a couple 
of agencies have that. NRC has that for example, hut most agencies 
don’t. They have to come to 0PM for specific permission, but it is 
only in very narrow circumstances. 

What we have proposed to Congress, and it came last March, 
March a year ago, still working its way through, is a part-time 
availability to bring back retirees from the Federal Government 
who know these jobs better than anybody. This would still be in 
very limited circumstances, and I have offered some additional lim- 
itations to try and get this through, such as a cap on the number 
at any one agency, for example, or a sunset. 

But I hope we can get this done because we are in the position 
today where we can hire a retiree from General Motors who is get- 
ting their pension from General Motors, and we will pay them for 
their full salary for coming to work at the agency. They don’t know 
the agency. The person that retired from that agency 5 years ago 
that wants to come back and help us that knows the job won’t get 
paid the same way. And I think that is unfair. This bill would fix 
that. 


ELECTRONIC RECRUITMENT TOOLS 

Mr. Regula. Have you moved into using electronic devices to as- 
sist you in the recruiting and providing of qualified people for the 
agencies? 

Ms. Springer. We are using it and we are increasingly using it. 
The biggest thing is probably the USAJobs capability that lets peo- 
ple apply online. It coaches them in their resume but lets them 
start the whole process electronically. We are doing things to make 
ourselves more visible on search engines like Google and others so 
if someone is looking for a job, a student or whatever, we will show 
up at a higher priority. We did not used to do that. There are other 
electronic tools along the way that will, I think, be employed over 
the coming year. 

Mr. Regula. Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. Senor Kirk. 

Mr. Kirk. Mucho gusto, gracias. 

Mr. Serrano. He probably just broke some Federal work force 
rule; right? 

Mr. Kirk. Habla Americano, no Espanol. 

ROLLOUT OF THE ELECTRONIC RETIREMENT SYSTEM 

We have looked at the deployment of electronic retirement sys- 
tem as you described, and I would first like to ask for the 26,000 
employees that you have, those are GSA employees; right? 

Ms. Springer. They are partially GSA. Also 0PM, Railroad Re- 
tirement Board, National Archives, but GSA manages the payroll 
for that group. So, mostly GSA, but some others. 

Mr. Kirk. I am particularly happy that the rollout is 0PM. 

Ms. Springer. Well, we are too. 

Mr. Kirk. So that it is 0PM first working out the kinks in the 
system. Can you briefly describe for us the rollout of the rest of the 
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system, the other bureaucracies that will be encompassed in the 
schedule. 

Ms. Springer. Yes. There are four other waves. Of those waves, 
three of the four are related to payroll systems, payroll providers. 
So where GSA was the first group, another one would be the de- 
fense group, with DFAS, their payroll provider. The National Busi- 
ness Center, Interior Department, has a group. That will be the 
third one. Then there is one run out of the Department of Agri- 
culture National Finance Center. 

The fourth will be the Postal Service, and actually that is the 
next one that is to come. Postal Service by itself is about 700,000 
people, so that will be a very large group compared to what we 
have done. 

Mr. Kirk. When we talk about of the 37, we are talking about 
a very small number right now. Fifteen the functionality did not 
fit yet. Is there a set of functions that you saw from the 15 that 
were not foreseen that suddenly were foreseen? Why did those 15 
not fit? 

Ms. Springer. Good question. And in the GAO report, our report 
back to GAO, I should say, and to Members of Congress just issued 
on Monday, if you look at appendix 2, what you would see, there 
is a list of 150 functions. And these 150 comprise the inventory of 
all the calculations that RetireEZ will have to do once everyone is 
in. 

Mr. Kirk. This is what the legacy system told you is everything 
that we do? 

Ms. Springer. Yes, and our experts that do these calculations. 
So they are things that are rated on two bases. Would they apply 
to wave 1 and how frequently are they encountered? Of the 150, 
100 roughly would apply to wave 1. Some are related to congres- 
sional plans, by the way, and you are in one of those other waves. 
So they would not apply. 

Of the hundred, we said we can’t have all hundred on day one. 
What are the most frequently encountered functions? And so on 
that chart, you see that they are rated frequent, occasional and in- 
frequent. We selected the 15 that we thought were going to be the 
most frequently encountered. But there are some others on there 
that can and do show up. 

Mr. Kirk. So you actually planned for a lack of full functionality 
in the rollout? 

Ms. Springer. That is right. And this is one of the comments 
from GAO. You don’t want to put something out there if it has not 
been fully tested. 

Mr. Kirk. When do you think you will have all 150? 

Ms. Springer. The first step is to get the rest of the wave 1 func- 
tions, the rest of the 100. We are planning to have those around 
late May, maybe early June. 

Mr. Kirk. Is this is an imminent issue that you are involved 
with? 

Ms. Springer. Yes, absolutely. And it should be viewed as a con- 
tinued rollout. We will, every few months, add something new. The 
next thing would be the balance of the hundred, the wave 1 
functionality. That is what we are shooting for. Is it possible it 
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might be just 90 out of a hundred, but we are shooting for the bal- 
ance of that. 

Mr. Kirk. It is very good that, first of all, we have this applied 
to 0PM, and second, it is good is that we have this apply to Con- 
gress and we are experiencing what our Federal workers are. 
Which wave do you expect Congress to be included? 

Ms. Springer. Congress is in a wave that is toward the end of 
this calendar year. 

Mr. Kirk. So would you be able to set up so that Members could 
walk through them and see sort of how the system works and how 
the legacy system works? Because what I want to do is get the 
awareness of what our Federal employees will see and go through 
and the best way to do that is to have Members of Congress look 
at their own. 

Ms. Springer. Yes, the answer is yes, we can do that. What we 
are doing first, and this has actually been scheduled for, I believe, 
Monday, this Monday, is a demonstration of the functionality, not 
with specific Members of Congress as test cases, but just how it ac- 
tually will work. And it is important to note that this tool will be- 
come available to every one of you. Right now it is available only 
to the benefit officers at the wave 1 agencies. 

But ultimately, as we get more data cleaned for the employees — 
we don’t want people going on and finding that their data has prob- 
lems — you will see what you will all be able to do with this new 
system, in modeling and in estimating. 

Mr. Kirk. So you think that an individual member would be able 
to see their own records sort of in the fall? 

Ms. Springer. I am going to say later this year. That is our plan. 

Mr. Kirk. I want to be able to see what my military retirees and 
my postal workers are looking at because of how this program is 
rolling out. I am very aware of this system. But for all of my col- 
leagues, I want to get them sort of up to speed. 

The last thing, when does the burden of proof shift from the leg- 
acy system calculating this to the automated system calculating it? 
When do you see that the legacy system then becomes advisory 
only? When does that happen? 

Ms. Springer. Let me say when it won’t happen and then when 
I think it will happen. It won’t happen until we have all of our 
waves moved over, and that is scheduled for spring of next year. 
So I think it is some time after that. It most likely would be some 
time in 2010. However, in other words what I am saying is we 
won’t shut it off. But it isn’t as if it is actually a system, it is peo- 
ple. 

Mr. Kirk. Right. Last thing. I am trying to think critical mass 
for the experience of Federal workers. When do you think instead 
of 37 we have 100,000 who have gone through the electronic? When 
do we hit that number, do you think? 

Ms. Springer. That is roughly the amount that we do in a year, 
in a full year. But putting in the population of 700,000 of Postal 
employees is going to mean that we get more like 2,000 requests 
a month as opposed to the 30 or so that we get out of wave 1. So 
that is going to accelerate pretty quickly in the summer. And so I 
think we will have achieved a volume that will be very informative 
to us in the summer. 
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Mr. Kirk. Thank you, Mr. Chairman. 

Mr. Serrano. Senor Bonner. 

Mr. Bonner. Thank you, Mr. Chairman. I am bilingual as well, 
but I speak South Alabamian, you might need a translator. 

Mr. Serrano. I am from the south Bronx, I understand that 
well. 


HIRING ADMINISTRATIVE LAW JUDGES 

Mr. Bonner. Madam Director, I appreciated hearing you tell the 
Chairman that you were looking forward to winning the World Se- 
ries and I fully acknowledge that my question may be parochial so 
I don’t expect you to win it necessarily with the ability to answer 
these questions as this moment. But if you could work with your 
staff to get answers back we would appreciate it. 

As you may be aware the House Ways and Means Committee 
and the Social Security Administration were very critical of OPM’s 
efforts to facilitate the hiring of new administrative law judges, 
while more than 700,000 people awaited Social Security hearings 
last year. I understand that 0PM is responsible for developing 
qualifications standards, conducting examinations and developing a 
register of candidates from which agencies can hire. And I know 
that litigation and the development of a new examination of can- 
didates has delayed hiring significantly. 

Unfortunately, that does not change the fact that in my home 
district in Mobile, Alabama in 1996 we had a backlog of more than 
6,000 cases. Today that number has grown to almost 8,000 cases. 
Of the 12 ALJ positions in the Mobile office, only nine are filled. 
And with the nfew hirings announced by the Social Security Ad- 
ministration in February of 2008, some of these positions may be 
filled this month. But even those ALJs would not be handling a full 
docket until the end of the year, some 9 months from now. 

Last spring, I believe, 0PM opened for the first time since 1999 
a registry for applicants. For 8 years, some of my most qualified 
constituents waited to apply for these AU positions. Unfortu- 
nately, the registry was shut down within a few hours after it 
opened. Of the 1,250 applicants reviewed, I am told that roughly 
600 were ranked and available for hiring in October of 2007. Of 
those 600, the Social Security Administration has announced that 
it will hire 175 new ALJs. And I have also been told that this was 
not a one-time opportunity and that the registry was the first in 
a series of vacancy announcements that will be posted. 

So here is the question. When do you anticipate that the 600 can- 
didates will be exhausted and when will the next vacancy posting 
occur? 

Ms. Springer. Okay. That is a good recap, I think, of how we 
have gotten to where we are. There was lots of litigation, most of 
it predated me, but partly as a result of the oversight of the Con- 
gress, we really did get into high gear last fall, and very quickly 
did open up and reestablish the register, if you will. And I can’t 
speak to all the reasons why Social Security disability claims back- 
logs have increased, and it is certainly not just a matter of ALJs 
but at this point as you said correctly, the register was refilled. 

The short period of time for applying was part of the fact that, 
for expediency, because Social Security did have an immediate 
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need, we limited to the 1,200 plus amount the application pool from 
which we would interview, review, and rate and score and ulti- 
mately establish the new register. If we have kept it open longer, 
it would have delayed our ability to get people on the register and 
available for Social Security and others. 

So at this point, as you said. Social Security has hired off of that 
register. And we are in the process right now of polling Social Secu- 
rity and others as to what their need is going to be going forward. 
If the balance of the register is not going to be sufficient based on 
what they tell us, we will get ready to do another replenishing, if 
you will, and go through that process again. 

Obviously, we are in a position to do that quickly because we 
don’t have to go back and reestablish the credentials and the prior- 
ities and the questions. It is there. It is current as of last fall. And 
so it is just a matter of executing. 

So we will be able to do that, do that quickly, and it is a function 
of what our customers tell us they are going to need. 

Mr. Bonner. I think a follow-up would be that given that there 
was an announcement and it was closed a few hours after it 
opened, how can 0PM assure us that the next posting will be open 
for a reasonable period of time in order to allow the receipt of some 
of the most qualified applicants. It is one thing, in my view, if you 
get 600 people in and say that is what we need to start the process, 
it is another thing to know whether those 600 are the most quali- 
fied applicants. 

Ms. Springer. Of course, if we did not think they were qualified, 
the 1,200 wouldn’t get through the process. So we believe that the 
ones that were added were fully qualified. 

But I think there are two things that are going to make sure 
that people who want to apply get into it. One is that this has got- 
ten so much publicity. We don’t have years and years that have 
gone by where it has been dormant and it has been off the radar 
screen. Now it is very much on the radar screen, and I think there 
are some things that we learned from last fall that will allow us 
to be very visible when that opens up again. I don’t expect same 
problems. 

Mr. Bonner. Would some of those things that you learned allow 
you to perhaps prepare for the next round, learn from some of the 
things that have happened in last time? And specifically, is 0PM 
considering announcing that the current list of candidates would 
sunset in X number of years and do a total redo of the list or just 
periodically top off the list with new candidates? And if you were 
to do a redo, how often would that be? Every 5 years? Every 10 
years? 

Ms. Springer. I would like to get back to you. Congressman, I 
don’t have that answer with me right offhand, if I may. 

[Clerk’s note: OPM provided the following response:] 

0PM will reopen the ALJ examination to new applicants as the need arises. As 
part of its determination, OPM monitors the size of the current register as it re- 
sponds to agency requests for new ALJs and regularly requests that agencies with 
ALJs projected how many ALJ hires they are likely to make over the next few 
years. In addition, it should he noted that the current examination can he opened 
for 10-point preference eligihles under 5 CFR 332.311. Those 10-point preference eli- 
gible veterans who successfully complete the examination are added to the register 
even while the examination is closed to other candidates. 



171 


Mr. Bonner. Two more quick points, one more quick point. I am 
hopeful that 0PM and Social Security Administration have estab- 
lished a better working relationship as a result of this and that at 
some point in the near future, we could see as you have indicated 
in your testimony that we will be getting things done. 

Ms. Springer. Yes, I can assure you that we do have a better 
relationship. We have people that talk on a weekly basis. And as 
I say, we are proactively reaching out to them as we do our other 
customers to know what their needs are in advance as it relates 
to the ALJ piece of their overall process so that we can be more 
proactive. 

Mr. Bonner. Thank you. Thank you, Mr. Chairman. 

Mr. Serrano. Mr. Ruppersberger. And no baseball jokes. 

Mr. Ruppersberger. No baseball jokes. This is my 5 minutes 
and since you were strict 

Mr. Serrano. No, no, I wasn’t strict. He went over. 

Mr. Ruppersberger. I would hold back for the second one if you 
would like. 

Mr. Serrano. Any comments I would make about the Orioles 
would never go off your time. 

Mr. Ruppersberger. That is good. We are rebuilding. We are 
having a psychological issue in Baltimore right now. We cannot all 
be Yankees fans with all the money in the world. At least we don’t 
have Steinbrenner. 

Mr. Serrano. I did not say a word. By the way, I got your ear- 
mark request. 

Mr. Ruppersberger. Thank you very much. You are a really 
good chairman. I appreciate it. You have to have a sense of humor 
sometime. 

Ms. Springer. I am just hoping that the Phillies get to the World 
Series this year. 

Mr. Ruppersberger. Does Philadelphia have a baseball team? 

Ms. Springer. This year we do. 

Mr. Ruppersberger. National League though; right? 

Ms. Springer. Right. 

SECURITY CLEARANCES 

Mr. Ruppersberger. I want to get into the issue of security 
clearances. I know it is a major issue. I happen to be on the Intel- 
ligence Committee and I chair the Technical Tactical Subcommittee 
that oversees NSA, and the overhead architecture, so I deal a lot 
with the clearance issue. It is my understanding that 0PM does 
about 90 percent of the clearances. 

Ms. Springer. Yes. 

Mr. Ruppersberger. And that anything above top secret goes to 
the intelligence agencies. Do you agree with that? 

Ms. Springer. That is essentially right. 

Mr. Ruppersberger. Do you agree with that process? 

Ms. Springer. Yes, I do. 

Mr. Ruppersberger. Good, so do I. And the reason I say that 
from the Intelligence Community and what is really at stake with 
respect to penetration from China, Russia, A1 Qaeda whatever, it 
is important that that clearance I think is handled within the intel 
agencies. 
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On the other hand, when you look at the whole clearance proc- 
ess, I think it is a positive move trying to get reciprocity within and 
among clearances. If you have 25,000 government workers every 
year that move from one agency to another and yet their clearances 
don’t come to where they need to be, that seems to me to be really 
not a good system at all. Do you agree? 

Ms. Springer. Absolutely. Absolutely. 

Mr. Ruppersberger. Are you supposed to come out with a report 
April 30? 

Ms. Springer. Yes. 

Mr. Ruppersberger. Where are you now, can you give me a 
heads-up? 

Ms. Springer. Yes, there are four of us that are champions of 
that effort. One of them is director McConnell. We both have sig- 
nificant responsibilities in this area. 

Mr. Ruppersberger. McConnell is DNI, Director of National In- 
telligence. 

Ms. Springer. Yes. And we have DOD and 0MB as well. What 
we are doing there is looking at not just adding more people or 
automating certain pieces of what was previously a manual proc- 
ess, because those are things that 0PM already is doing and can 
do. That is how we have gotten the backlog down and made things 
faster, but what we are looking at in this group under the Presi- 
dent’s direction is a whole new way of doing this balance between 
risk and technology, and reciprocity and the governance over this. 
Are there too many steps? Who sets the standards? If we have sep- 
arate standards for seeing if someone is suitable for a job versus 
whether they are executable for a security clearance, are we asking 
the same types of questions twice? 

Are we using the best automation possible? Are there things 
going on in the private sector, in financial services or other areas 
that maybe are doing things in the way of clearance technology 
that we need to use? That report on the 30th will identify areas 
that we need to look for and things that we need to do that will 
redo the whole process, and modernize the whole thing. 

CLEARANCE PROCESS 

Mr. Ruppersberger. How about the issue of implementation? 
We have so many studies on Capitol Hill and we don’t get to the 
implementation. This is very important for the national security. I 
would suggest to you that 50 percent of the clearances we have we 
don’t need. If you really looked at clearances that are necessary are 
the ones that involve our national security, things that are very, 
very classified and confidential. 

There are many, many workers whether it is NSA, CIA, Depart- 
ment of Energy, wherever they may be that probably don’t need 
the clearances that they are getting right now, now because they 
are really not into the area where you need to have that. And an- 
other thing, and I would suggest, and I ask if you are doing this 
now. That we look at the whole clearance process and see whether 
or not we need all the clearances being processed. I don’t think 
there has been a strong study or investigation into that. I know 
GAO had a hearing about 2 years ago before the Government Re- 
form Committee and they were starting to examine the situation. 
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But I think they were afraid to take it on, to be honest with you. 
Have you looked at the whole structure to see whether or not we 
need the clearances that we have now, which would save a lot of 
time. Then we could put more effort into the ones that we need. 

There is still a big backlog of contractors that costs us money and 
affects national security. And with NSA and NRO and a lot of 
these other places that we have to rely on the contractors, and yet 
we are not getting those cleared as quickly as we need. 

Ms. Springer. The answer to your question is yes. That is some- 
thing that is part of this. Do we need the level — not just the clear- 
ance, but which level of clearance is it? How can we look at the 
standards that go with those different levels to ensure that we are 
asking and investigating to the extent that we need to but not be- 
yond t^hat. That will help the process go. 

The other thing this involves is not just the investigative piece, 
but the adjudication piece. The adjudication piece today, which is 
where the agency takes the results of the investigation and makes 
the decision, that can range anywhere from 5 or 7 days to a year 
in the amount of time that an agency takes to make that decision. 

And so we could use all the technology in the world to get the 
information, but if it stays there at the agency that person isn’t 
going to get hired or get their clearance. It has to be an end-to-end 
review, and that is what we are looking at. 

CLEARANCE COMPLETION TIMES 

Mr. Ruppersberger. Sometimes it seems that we ought to look 
at where agencies do things right and agencies that are not doing 
as well as they should. I think the NSA does an excellent job in 
what they do. They can complete a clearance in 3 months and their 
investigation process is a lot more thorough because of what is at 
stake because their clearances are above top secret. 

Has your department looked at the NSA how they do it? And 
have you been able to learn from what they do versus where you 
are now? The problem is that you have a heck of a lot more volume 
than they do. 

Ms. Springer. I believe we have, because I know we work with 
all of those agencies not only in this task force, but more broadly. 
One of the things that I know that we do as well though is we mon- 
itor how every agency’s doing in all the facets. We know who is 
doing well within our realm in adjudication. At 0PM, for example, 
on average we get it done in 7 days. So it is a wide range, and with 
OMB’s leadership, all of those agencies are counseled on ways they 
could get faster. They are making progress, but you know they are 
not where they need to be. 

Mr. Ruppersberger. You have been working on the timeline tar- 
get of 90 days. Where you are actually as far as your average? I 
know that is your goal, but I assume you are not quite there yet. 

Ms. Springer. We are on average end-to-end, for the Secret 
clearance, I believe — I will get back to you for sure on this but I 
believe we are around 112 days. 

[Clerk’s note: OPM provided the following response:] 

The Intelligence Reform and Terrorism Prevention Act of 2004 requires 80 percent 
of the background investigations for initial security clearances to be completed with- 
in an average of 90 days. OPM is meeting and exceeding these statutory goals. Of 
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the 586,569 initial clearance investigations 0PM received during Fiscal Year 2007, 
80 percent were completed in an average of 67 days (92 days for 64,722 Top Secret 
and 63 days for 404,534 Secret/Confidential).] 

POLYGRAPH TESTS 

Mr. Ruppersberger. When do you use polygraph? 

Ms. Springer. I need to get hack to you on that. That is at a 
level that I don’t know. 

Mr. Ruppersberger. I have tried because of the committee that 
I am on, the other committee, the Intelligence Committee, we look 
at a lot of these issues, and sometimes we track where we have cer- 
tain individuals whether they are contractors or actual employees. 
And you have situations with it that polygraph is mandated be- 
cause of the type of clearance that it is. And you have individuals 
that would take a polygraph, and they would fail the polygraph on 
an issue such as relationships with terrorists which is really kind 
of absurd if you look at somebody’s background. 

And then the polygraph examiner, you fail that polygraph, they 
say come back in 3 months or 6 months and we will redo it. And 
that is usually when we get calls to Members of Congress. They are 
told if they failed they must wait, that is ridiculous, this person 
should have another polygraph examiner. 

My concern there is the issue quality of the people who are giv- 
ing the polygraphs. And when you have someone whose back- 
ground is such that the polygraph is the last issue that needs to 
be done, yet they are put back 6 months later, when, in fact, we 
have gone this far, we have spent the money that we need to do. 
We need to have a consistent program and make sure we have a 
background on the quality of our polygraph examiners. 

In the one case, another polygraph examiner came in, they re- 
laxed the person, the person passed. Now that is costing our gov- 
ernment a lot of money. And are you evaluating that? Are you look- 
ing at that issue? I would like to hear you get back to my staff on 
the issue of polygraphs and how you handle that, how you make 
sure that we have consistency with polygraphs, and when some- 
body fails it and they have gone through all the background checks 
that we do not just put them in the queue for 6 months later. 

Ms. Springer. Let me get back to you. That is out of my range. 
I am not even sure that we use polygraphs or to what extent. Let 
me get back to you. 

[Clerk’s note: OPM provided the following response:] 

0PM does not conduct polygraph examinations as part of its personnel security 
investigations. Only an executive branch agency that has a highly sensitive intel- 
ligence or counterintelligence mission directly affecting the national security may 
use the polygraph for employment screening and personnel investigation of appli- 
cants and appointees. However, OPM approves and annually renews the use of the 
polygraph by these agencies under the authority of Executive Orders 10450 and 
10577, as ameded. OPM follows the standards it formerly presecribed in Federal 
Personnel Manual Chapter 736, section 2-6, title Use of the Polygraph in Personnel 
Investigation. Renewal requires the requesting agency to recertify that it continues 
to meet OPM’s standards for use of the polygraph in employment screening and per- 
sonnel investigations. 

In addition to meeting OPM’s standards, agencies seeking renewal must meet the 
uniform personnel security community standards agreed to by the agencies in the 
U.S. Security Policy Board’s Polygraph Memorandum of Agreement. 

Finally, the Department of Defense’s Polygraph Institute (DoDPI), the executive 
agency for polygraph screening, conducts quality assurance reviews of agencies’ 
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polygraph programs pursuant to the procedures in the Federal Psychophysiological 
Detection of Deception Examiner’s Handbook. The reviews are conducted at least 
every two years, and the results are provided to 0PM and the respective agency’s 
security office. 

Mr. Ruppersberger. Probably more polygraphs are used in the 
Intel community. 

Ms. Springer. I don’t think we do. I think that is strictly in the 
Intel. Let me get back to you. 

Mr. Ruppersberger. I think it is. You don’t have to get back un- 
less it isn’t. 

Ms. Springer. Okay. 

recruitment in the territories 

Mr. Serrano. Thank you. Part of what I have heen doing Direc- 
tor Springer, is trying, since I became Chairman of this committee, 
to make our government aware of something that it seems not to 
be aware of at times, and that is outside the 50 States, we have 
territories where American citizens live and work and are covered 
by Federal laws and by the Constitution, as well as serve in our 
Armed Forces. So whenever possible, I try to inject the whole issue 
of how are you working with the territories. 

With the issue of recruitment, most agencies tend to recruit with- 
in the 50 states. What would it take for us to begin to recruit, 
something that I would encourage, outside the 50 States and re- 
cruit in the territories also? On the issue, for instance, of the lack 
of sufficient Hispanics in the Federal workforce, there are plenty 
of territories where you could certainly recruit. I use, as an exam- 
ple, my birthplace of Mayaquez in Puerto Rico. No one knows how 
this really happened, but a long time ago, NASA went there and 
recruited some folks. The success they had was such that they have 
come back and back and back. 

On many of these space flights the folks on the ground were folks 
who were born in Puerto Rico, educated in Puerto Rico, recruited 
in Puerto Rico, and like any other American citizen, moved to 
Maryland and to other places and they work at NASA. And for 
some good reason NASA keeps going back to recruit there. 

So can you encourage this governmentwide? This recruitment? 
And how could we put that in place? 

Ms. Springer. You are right. Another agency that had good ex- 
perience in Puerto Rico very specifically was VA. So how can we 
tell other agencies about that and promote it? One of the ways is, 
under an executive order, we have an interagency Hispanic council 
that meets twice a year at least and there are other interim meet- 
ings, and we have asked agencies who do a good joh with this to 
come and tell us what they have done. 

I wasn’t aware of NASA, so that is one that I will ask to come 
to the next meeting. But I know that VA, for example, did a very 
lengthy presentation on their experience. And so we are show- 
casing those, encouraging agencies to do more of that, and there is 
someone there from every agency. Maybe the thing to do is to fol- 
low up to see if they have actually started to do it. 

But I will add NASA to the next meeting also. 

Mr. Serrano. I would like to see something — I don’t know how 
possible it would be — where it is an initiative that we put forth 
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where the encouragement is more than an encouragement, but a 
semi-mandate that they include the territories in their recruitment. 
Keep in mind that we are talking about territories who are gov- 
erned by these agencies, so to recruit folks to work here with 
them — and at their local places also — ^but certainly in the Federal 
agencies makes a lot of sense. 

FUNDING ELECTION OBSERVERS 

Let me talk for a second about the voting rights observation. The 
fiscal year 2009 budget request proposes that the Department of 
Justice reimburse 0PM for direct costs relating to providing 
trained election observers to monitor elections in areas designated 
by the U.S. Attorney General. Up to now 0PM has received direct 
appropriations for this activity. 

What are the reasons for shifting the direct costs of deploying ob- 
servers to election sites to DOJ? DOJ is funded under a different 
appropriations subcommittee. Is 0PM confident that DOJ will re- 
ceive appropriations for this purpose? What will be the impact if 
funding is not provided to DOJ? 

Ms. Springer. The reason that we worked with DOJ and 0MB 
on this change is that DOJ is responsible for determining where 
and when the observers are needed. Even when we had the fund- 
ing, DOJ was the one that would tell us that observers are needed 
in New York or in this State or somewhere else. They would do the 
estimates, and so it was really out of our hands to know where the 
need existed and to what extent it would be. 

Our role, which we value candidly, is that we train people and 
make sure that those people are equipped to do that job. But the 
estimation of the need, and that drives the funding, is really some- 
thing that we are not in a position to be knowledgeable of That 
is a Justice function. So we felt that the budgeting for that was 
more appropriately placed with the people who have to do the esti- 
mate of the need. And that is Justice. 

The funding that we retain is just the funding for the training 
program. And so that is why we have a very small amount in our 
2009 appropriation. We are sure that Justice is requesting an ap- 
propriate amount, and if we ever felt that there was any jeopardy 
there, obviously we wouldn’t have done it. 

Mr. Serrano. So Justice would always tell you where to send the 
folks? 

Ms. Springer. They tell us where and to what extent. 

Mr. Serrano. These were not decisions that you made? 

Ms. Springer. No. 

Mr. Serrano. I am aware that they sent for many years, they 
may still do, to my congressional district, to the whole county as 
the result of a race I was involved in for another office in 1985 
where they are still looking for some missing voting machines, but 
that is another issue altogether. I am glad I lost that and I am 
here. 

What changes then? There are some people who have said this 
could be a bad thing. Why? What changes? What problem could 
exist? DOJ you say gets part of the funding then. To do what? To 
do the assessment? 
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Ms. Springer. DOJ gets the funding to pay the people, to pay 
the observers. 

Mr. Serrano. Right. So you get the funding to train them? 

Ms. Springer. Just to train them. 

Mr. Serrano. Put yourself in the position — and this is a difficult 
one to put you in — of a good and fair elections advocate. Was it bet- 
ter the way it was before or will it be better now? Does it make 
a difference? 

Ms. Springer. I would say to that person, it is better now, be- 
cause before DOJ did the estimate, like they do today, that has not 
changed and they would give us the estimate, but they were never 
on the hook for the money. So the people who were requesting the 
budget at 0PM were dependent on DOJ and we were not as close 
to it to be able to say this is really the right amount versus DOJ 
who is close to the courts. It is their area of expertise, and by in- 
cluding it in their budget they are going to be very attentive to that 
amount. So I think that it makes sense. 

Mr. Serrano. Okay. That is one we are going to be looking at, 
because certainly as we get closer to November of this year, every- 
thing is up for grabs. And if what we see now is any indication of 
how tight races can be all over the country, how these races are 
conducted and who is there to observe become major, major issues. 
We will be staying close with that. 

Ms. Springer. May I add one other thing, Mr. Chairman? If, for 
some reason, the DOJ estimate understated and it turned out there 
was a greater need, in the past 0PM would have to find that extra 
money out of our small discretionary budget, a little over 200 mil- 
lion. DOJ has a much bigger budget from which they could go and 
pull that extra million dollars, $2 million. So I think that is an 
extra benefit to it being there. It is a lot harder for us if we would 
have to be in that position. 

Mr. Serrano. I was ranking member of that committee and I 
know they have a much bigger budget. 

Mr. Regula. 


AGENCY recruiting NEEDS 

Mr. Regula. Thank you, Mr. Chairman. As I understand it, the 
agencies give you a heads up as to what their needs are going to 
be down the road in terms of personnel? 

Ms. Springer. We, periodically, for certain professions, work 
with them on their gap analysis, particularly for IT, acquisition, fi- 
nancial and human resource positions. 

Mr. Regula. So you could help to recruit for them to meet their 
needs? 

Ms. Springer. We work with them. We work with them in iden- 
tifying what their need is and working with the different councils 
to help go out, sometimes run workshops or job fairs or things like 
that to help meet those needs. 

student recruitment 

Mr. Regula. Do you get information out to colleges, universities. 
They have personnel people who counsel students graduating, et 
cetera, and for that matter, any new students as to what potentials 
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exist? Do you give them information they can have so that they can 
better advise students about the potential of Federal employment? 

Ms. Springer. We do. And one thing that we are doing that we 
just started last year and we will be doing it again this year, is to 
actually create a Web-based set of information about those profes- 
sions, about how to find Federal jobs. All of these things are almost 
like a how-to guide. Then we do the Web cast available to thou- 
sands and thousands, and we invite all the job counselors at the 
schools, to get on. Then we archive 

Mr. Regula. They could watch it to get that information in the 
college library, could they not? 

Ms. Springer. This way we know that it is up to date. So it is 
archived on the 0PM Web site. Even if they missed that Web cast, 
they can come back to that again and again and again and be re- 
freshed on how to find it. 

Mr. Regula. So these students and the colleges have an oppor- 
tunity if they take advantage of to determine what is going to be 
potentially available for them? 

Ms. Springer. Yes, they do. And we think that is the most cost 
efficient way to do it using the technology on the Web. 

Mr. Regula. Your job fairs are part of that too. 

Ms. Springer. They are part of that. Those are actually on site, 
bricks-and-mortar type visits. But you can’t go to 8,000 colleges 
and universities, so that is why we do the broad approach as well. 

Mr. Regula. I know one out of the 8,000 you might want to get 
to. 

Mr. Serrano. You are not going to be a university President 
when you leave here are you? 

Mr. Regula. Not yet. No, no, no. 

ATTRACTING AND RETAINING STAFF 

Congress has provided many new personnel authorities to give 
agencies the flexibility to attract and retain staff. Bonuses, annual 
leave bonuses, reimbursing students. 

There are a lot of tools available to agencies to keep their par- 
ticularly qualified personnel. Do you advise them of what they po- 
tentially can do to keep personnel? 

Ms. Springer. We do. We do it several ways. And one of the 
things that we have done is for different types of people at different 
stages of their career, at different points in their life, different 
types of jobs, we actually put together a matching program be- 
tween those criteria and the flexibilities that Congress has given 
us and which ones we think best serve those people at those points 
in their career. We constantly reiterate that to help the hiring offi- 
cers and the chief human capital officers to understand it and use 
them more, and we track how they use it. 

You know, I don’t mean to be flip here, but you can lead the 
horse to water but you can only do so much in making it drink. 
So I don’t think it is a matter of getting more flexibilities. I think 
the flexibilities that we have are fine. I think we just need to help 
agencies to use them more fully. 

Mr. Regula. Are most Federal employees members of a union? 

Ms. Springer. I don’t have those figures for you. 

Mr. Serrano. The President isn’t. 
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Mr. Regula. No, he can set his own rules. 

Mr. Serrano. Neither are we. 

PERFORMANCE-BASED PAY 

Mr. Regula. The pay for performance personnel systems in 
Homeland Security and Defense, I understand they have heen dis- 
puted in court and are very unpopular. What is your experience on 
pay for performance? I am involved in the education side, and the 
education unions do not like pay-for-performance systems. What is 
happening or what is the attitude in government? 

Ms. Springer. There are surveys that 0PM does every year of 
areas of government, employees in government agencies that are 
under a performance-based pay system. We have had ones that 
date back for several decades that are mature and well run. 

What we find in those, and I am saying that that covers, I don’t 
know, well over a 100,000 people, we find that somewhere around 
70 or so percent would not want to go back to a system that does 
not give them the opportunity to be rewarded more fully for excel- 
lence. There are always going to be some people who are going to 
make less, get less than they would have in a fixed schedule where 
everyone gets exactly the same. But the vast majority would not go 
back. 

Now, the DHS elected, because of all their other organizational 
issues of a new agency coming together, to not go very far and to 
focus just strictly on the performance element and to not actually 
link pay. That was their choice. DOD, on the other hand, with all 
of its established training capabilities elected to go to the point 
where they actually brought people under a performance-based pay 
system. 

We have been in the process of evaluating how well they are 
doing, and it has been challenged in the courts. There was legisla- 
tive direction that will limit, particularly in the union population, 
what DOD will be able to do. 

It is too early to tell, in my judgment, how they will rate it. But 
I can tell you that I think they are doing a good job, and I think 
that in time, people will get comfortable with this system there. 
But you are never going to get 100 percent. The systems that have 
been around for decades and decades said typically there will be 
close to the 70 percent range of satisfaction with it. 

Mr. Serrano. Thank you. Mr. Bonner? 

SOCIAL SECURITY ADMINISTRATION BACKLOG 

Mr. Bonner. Thank you, Mr. Chairman. Let me come back to my 
question and try to get two more quick questions in. Going back 
to the list of 600 qualified that was comprised last year, did this 
most recent list get added to the prior list of a decade ago or did 
this new list of applicants replace the old list? 

Ms. Springer. It did replace that old list, because essentially 
that old list was, if you will, stale. 

Mr. Bonner. Okay. And then going — and you mentioned in your 
testimony or in your answer, I think that there are many reasons 
for the current backlog, and I certainly accept that. It is true. But 
the Social Security Administration’s Inspector General just last 
month issued an audit report on ALJ’s caseload performance. In a 
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nutshell, ISSA ALJs processed cases ranging from a low of 40 cases 
to a high of 805 cases per ALJ in fiscal year 2006. 

In my only district in Alabama, we have 55 percent of the ALJs 
that have fewer than 500 cases. And in my distinguished Chair- 
man’s district in the Bronx in the office of the Bronx, 75 percent 
of ALJs have fewer than 500 cases. And when we talk about ALJs 
and cases, we are really talking about our citizens who come to us 
as their ombudsman to try to get the process issue system to work 
on their behalf. 

So what can and should be done about underperforming ALJs in 
your judgment? And if there are some 501 underperforming ALJs 
at the Social Security Administration, how would those positions be 
filled in a timely manner to ensure that the Social Security Admin- 
istration can effectively work through the case backlog? 

Ms. Springer. Ultimately, our role — I can only speak for our 
role — OPM’s role is to make sure that there are enough qualified 
ALJs available to Social Security. How they are geographically as- 
signed — actually the importance for us in that one is to make sure 
that we do get people from the different geo^aphic areas because 
if all the ALJs on our register are in Washington, D.C. but they 
need someone in San Francisco, we could have 1,000 qualified 
ALJs, but none where they need them. 

So that is one of the things that is important for us to find out 
from Social Security. What we are doing now is a more refined en- 
lightened approach that says where do you need — not just how 
many, but where do you need them? 

To the extent that the caseload varies, it is up to Social Security 
to be sure that they have the right number of ALJs in a given loca- 
tion. Our role there is to make sure that we do the register with 
that foreknowledge of where they are going to need them. 

And from the standpoint of the performance or productivity of a 
government ALJ, we think our qualification standards are rigorous 
enough that we are weaning out ALJs that don’t have the qualifica- 
tions that would allow them to be productive to the extent Social 
Security wants. But if Social Security, for whatever reason, thinks 
that is not there, then they — it is certainly within their power to 
say this ALJ isn’t the one that we want, isn’t the right one for us. 
They don’t have a pay-for-performance type system. So you don’t 
have that type of incentive-based approach. But we hope through 
our screening, we are eliminating ALJs that are not qualified to 
handle that. 


UNDERPERFORMING ALJS 

Mr. Bonner. Madam Director, what about ALJs that are simply 
underperforming? Does Social Security have within their own au- 
thority the ability — we have had judges in my district that were 
hearing five and 10 cases, and then I get calls from constituents 
that are looking at 2 and 3 years to get an answer. Sometimes they 
die before the family gets an answer. Does the system allow for 
underproductive, nonproductive, poorly performing ALJs to be root- 
ed out of the system so that your operation can bring in qualified 
candidates that will do their job well? 

Ms. Springer. Let me get back to you for sure on this because 
I don’t want to be misleading. I think that the agency, whether it 
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is Social Security or any other, has the capability of taking action 
with respect to these ALJs, but let me get back to you. At that 
point, it is out of our hands. All we do is periodically reassess that 
they are still qualified. But let me get back to you because that is 
a good question. 

[Clerk’s note: OPM provided the following response:] 

An agency may remove, suspend, or reduce in level an administrative law judge 
for good cause established and determined by the Merit Systems Protection Board 
on the record and after opportunity for a hearing before the Board as prescribed in 
5 U.S.C. 7521. 

Mr. Bonner. Okay. Thank you. Thank you, Mr. Chairman. 

HUMAN CAPITAL REPORT 

Mr. Serrano. Thank you. I have just have one more question on 
the issue of agency human capital officers. In a July 2007 report 
by the Partnership for Public Service, Chief Human Capital Offi- 
cers and other key Federal human resource officials across govern- 
ment gave OPM mixed reviews. While there was acknowledgment 
that OPM “does many things well,” two-thirds of the interviewees 
reported that OPM does not fully understand or appreciate the 
needs and resource limitations of agency human capital officers. 

There was also concern expressed regarding the need for more 
consultation and better communication between OPM and agencies. 
Has OPM responded to this report by addressing the concerns 
raised by the human resource officials? And what actions has OPM 
taken to become more responsive? 

Ms. Springer. I am aware of that report. And I chair the Chief 
Human Capital Officers Council. And so the answer is I would not 
disagree with the areas. I think I would take some exception with 
the extent to which they think those concerns are prevalent. 

However, we have done some things. First of all, I reorganized 
the Chief Human Capital Officers Council subcommittee structure, 
and I assigned people at OPM to be linked to and to work with 
each of those subcommittees. So there is much more collaboration 
and mutual goal setting. We have just finished setting goals for the 
council, including the Chief Human Capital Officers who were 
interviewed for this report, so that their goals and OPM’s goals are 
aligned in their areas of concern. 

I have also added deputies, and by the way, about half of the 
Chief Human Capital Officers are career officials. They are not po- 
litical appointees. I think all of the deputies — and I established 
that deputy position — are also career because I want to make sure 
there is continuity on these people issues from year to year to year. 
This is not something that should have to restart when a new ad- 
ministration comes. 

So I think we are better linked; people are assigned; there is mu- 
tual goal setting and much more contact. I think if that survey 
were done in 2008, those scores would rise. I am not going to say 
they are 100 percent batting average but they would be better than 
they were in that survey. 

Mr. Serrano. Did you say 100 percent? 

Ms. Springer. Or 1,000. 1,000, excuse me. I am more of a bas- 
ketball fan than a baseball. 
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Mr. Serrano. I understand. This committee is heavy on baseball. 
I have some questions that I will put on the record. 

Mr. Regula. I have questions for the record. 

Mr. Serrano. Without objection, those will be inserted in the 
record. 

Director Springer, we thank you for your testimony. We thank 
you for your work. We will continue to stay in touch with you, the 
committee will, on the issues we discussed. So that you could keep 
us — ^you can alert us to what the changes are. I would encourage 
you to see if we can come up with a plan for recruiting in the terri- 
tories. That would make this committee very happy, and that is not 
a bad thing. And with that, we thank you for your service and we 
thank you for your testimony today. 

Ms. Springer. Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. The subcommittee hearing is ad- 
journed. 
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Questions for the Record 
Submitted by Chairman Jose E. Serrano 


1 . Contractor employees . Director Springer, your biography notes that you 
are the chief executive of a 1 0,000 person organization - a figure that includes 
employees and eontraetors. I understand that most of the eontract employees 
work in investigative serviees, but I’m interested in the use of contract 
employees across the agency. 

• Please provide a list of how many contractor employees have 

worked within each major organization or activity within OPM for 
fiscal years 2006 through 2008 : 

FY06: 7941 FY07: 8228 FY08: 7913 to date 

(see Attachment 1) 
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How much did the Office of Personnel management spend on 
contractor employees in fiscal year 2007? Please include contract 
support/administrative costs in addition to direct contract costs. 

FY07: Direct contract costs: $410,633,921 

Contract support/admin costs $ 9,316,922 

Total contract cost: $419,950,843 

How many contractor employees currently work in space alongside 
of, and perform similar functions as, regular civil service employees 
of OPM? 

1745 

What steps has OPM taken to ensure that contractor employees 
follow ethical standards that are at least as strong as the standards 
and laws that govern Federal employee conduct? 

The OPM Contracting Group includes in its solicitations and contracts as 
appropriate all the clauses in the Federal Acquisition Regulation (FAR) related to 
the ethical conduct of contractor employees, and has developed a number of OPM- 
specific clauses as well. Attachment 2 contains the text of all these clauses. Here 
are some highlights: 

° FAR Clause 52.203-13 requires contractors to maintain a code of 

business ethics and conduct. This clause must be used in all solicitations 
and contracts if the value of the contract is expected to exceed 
$5,000,000 and the performance period is 120 days or more. 

° FAR Clause 52.203-14 requires contractors to post fraud hotline posters 
in their facilities. This clause must be used in all contracts that exceed 
$5, 000, 000 and the agency has a fraud hotline poster or the contract is 
funded with disaster assistance funds. 

” FAR Clauses 52.209-5 and -6 levy various requirements on contractors 
regarding debarment and suspension. The first clause must be placed in 
solicitations expected to result in award of a contract above the 
simplified acquisition threshold ($3,000), and the second in .solicitations 
and contracts with an expected contract value exceeding $30, 000. 

° OPM-specific clauses 1752.209-72 through -74 deal with general 

qualifications of contractor employees, their standards of conduct: and 
organizational conflicts of interest. The first two clauses must be used in 
all solicitations and contracts requiring contractor performance at OPM 
locations, and the third must be used in all solicitations and contracts. 
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Attachment 2 


Contract Clauses Governing Ethics of Contractor Employees 
Federal Acquisition Clauses 


52.203-13 Contractor Code of Business Ethics and Conduct (Dec 2007) 

(a) Definition. 

“United States,” as used in this clause, means the 50 States, the District of Columbia, 
and outlying areas. 

(b) Code of business ethics and conduct. 

(1) Within 30 days after contract award, unless the Contracting Officer establishes a 
longer time period, the Contractor shall — 

(i) Have a written code of business ethics and conduct; and 

(ii) Provide a copy of the code to each employee engaged in performance of the 
contract. 

(2) The Contractor shall promote eomplianee with its code of business ethics and 
conduct. 

(c) Awareness program and internal control system for other than small businesses. 
This paragraph (c) does not apply if the Contractor has represented itself as a small 
business concern pursuant to the award of this contract. The Contractor shall establish 
within 90 days after contract award, unless the Contracting Officer establishes a longer 
time period — 

(1) An ongoing business ethics and business conduct awareness program; and 

(2) An internal control system. 

(i) The Contractor’s internal control system shall — 

(A) Facilitate timely discovery of improper conduct in connection with 
Government contracts; and 

(B) Ensure corrective measures are promptly instituted and carried out. 

(ii) For example, the Contractor’s internal control system should provide for— 

(A) Periodic reviews of company business practices, procedures, policies, and 
internal controls for compliance with the Contractor’s code of business ethics and 
conduct and the special requirements of Government contracting; 

(B) An internal reporting mechanism, such as a hotline, by which employees 
may report suspected instances of improper conduct, and instructions that encourage 
employees to make such reports; 

(C) Internal and/or external audits, as appropriate; and 

(D) Disciplinary action for improper conduct. 

(d) Subcontracts. The Contractor shall include the substance of this clause, including 
this paragraph (d), in subcontracts that have a value in excess of $5,000,000 and a 
performance period of more than 1 20 days, except when the subcontract — 

(1) Is for the acquisition of a commercial item; or 

(2) Is performed entirely outside the United States. 
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52.203-14 Display of Hotline Postcr(s) (Dec 2007) 

(a) Definition. 

“United States,” as used in this clause, means the 50 States, the District of Columbia, 
and outlying areas. 

(b) Display of fraud hotline poster(s). Except as provided in paragraph (c) — 

(1) During contract performance in the United States, the Contractor shall 
prominently display in common work areas within business segments performing work 
under this contract and at contract work sites — 

(i) Any agency fraud hotline poster or Department of Homeland Security (DHS) 
fraud hotline poster identified in paragraph (b)(3) of this clause; and 

(ii) Any DHS fraud hotline poster subsequently identified by the Contracting 
Officer. 

(2) Additionally, if the Contractor maintains a company website as a method of 
providing information to employees, the Contractor shall display an electronic version of 
the poster(s) at the website. 

(3) Any required posters may be obtained as follows: 

Posierfs) Obtain from 


( Contracting Officer shall insert— 

(i) Appropriate agency name(s) and/or title of applicable Department of 
Homeland Security fraud hotline poster); and 

(ii) The website(s) or other contact information for obtaining the poster(s).) 

(c) If the Contractor has implemented a business ethics and conduct awareness 
program, including a reporting mechanism, such as a hotline poster, then the Contractor 
need not display any agency fraud hotline posters as required in paragraph (b) of this 
clause, other than any required DHS posters. 

(d) Subcontracts. The Contractor shall include the substance of this clause, including 
this paragraph (d), in all subcontracts that exceed $5,000,000, except when the 
subcontract — 

(1) Is for the acquisition of a commercial item; or 

(2) Is performed entirely outside the United States. 

S2.209-S Certification Regarding Debarment, Suspension, Proposed Debarment, 
and Other Responsibility Matters (Dec 2001) 

(a)(1) The Offeror certifies, to the best of its knowledge and belief, that — 

(i) The Offeror and/or any of its Principals — 

(A) Are o are not o presently debarred, suspended, proposed for debarment, or 
declared ineligible for the award of contracts by any Federal agency; 
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(B) Have o have not o, within a three-year period preceding this offer, been 
convicted of or had a civil judgment rendered against them for: commission of fraud or a 
criminal offense in connection with obtaining, attempting to obtain, or performing a 
public (Federal, state, or local) contract or subcontract; violation of Federal or state 
antitrust statutes relating to the submission of offers; or commission of embezzlement, 
theft, forgery, bribery, falsification or destruction of records, making false statements, tax 
evasion, or receiving stolen property; and 

(C) Are 0 are not o presently indicted for, or otherwise criminally or civilly 
charged by a govermnental entity with, commission of any of the offenses enumerated in 
paragraph (a)(l)(i)(B) of this provision. 

(ii) The Offeror has o has not o, within a three-year period preceding this offer, 
had one or more contracts terminated for default by any Federal agency. 

(2) “Principals,” for the purposes of this certification, means officers; directors; 
owners; partners; and, persons having primary management or supervisory 
responsibilities within a business entity (e.g., general manager; plant manager; head of a 
subsidiary, division, or business segment, and similar positions). 

This Certification Concerns a Matter Within the Jurisdiction of an Agency of the 

United States and the Making of a False, Fictitious, or Fraudulent Certification May 

Render the Maker Subject to Prosecution Under Section 1001, Title 18, United 

States Code. 

(b) The Offeror shall provide immediate written notice to the Contracting Officer if, at 
any time prior to contract award, the Offeror learns that its certification was erroneous 
when submitted or has become erroneous by reason of changed circumstances. 

(c) A certification that any of the items in paragraph (a) of this provision exists will not 
necessarily result in withholding of an award under this solicitation. However, the 
certification will be considered in connection with a determination of the Offeror’s 
responsibility. Failure of the Offeror to furnish a certification or provide such additional 
information as requested by the Contracting Officer may render the Offeror 
nonresponsible. 

(d) Nothing contained in the foregoing shall be construed to require establishment of a 
system of records in order to render, in good faith, the certification required by 
paragraph (a) of this provision. The knowledge and information of an Offeror is not 
required to exceed that which is normally possessed by a prudent person in the ordinary 
course of business dealings. 

(e) The certification in paragraph (a) of this provision is a material representation of 
fact upon which reliance was placed when making award. If it is later determined that the 
Offeror knowingly rendered an erroneous certification, in addition to other remedies 
available to the Government, the Contracting Officer may terminate the contract resulting 
from this solicitation for default. 
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52.209-6 Protecting the Government’s Interest When Subcontracting with 
Contractors Debarred, Suspended, or Proposed for Debarment (Sept 2006) 

(a) The Government suspends or debars Contractors to protect the Government’s 
interests. The Contractor shall not enter into any subcontract in excess of $30,000 with a 
Contractor that is debarred, suspended, or proposed for debarment unless there is a 
compelling reason to do so. 

(b) The Contractor shall require each proposed first-tier subcontractor, whose 
subcontract will exceed $30,000, to disclose to the Contractor, in writing, whether as of 
the time of award of the subcontract, the subcontractor, or its principals, is or is not 
debarred, suspended, or proposed for debarment by the Federal Government. 

(c) A corporate officer or a designee of the Contractor shall notify the Contracting 
Officer, in writing, before entering into a subcontract with a party that is debarred, 
suspended, or proposed for debarment (see FAR 9.404 for information on the Excluded 
Parties List System). The notice must include the following: 

(1) The name of the subcontractor. 

(2) The Contractor’s knowledge of the reasons for the subcontractor being in the 
Excluded Peirties List System. 

(3) The compelling reason(s) for doing business with the subcontractor 
notwithstanding its inclusion in the Excluded Parties List System. 

(4) The systems and procedures the Contractor has established to ensure that it is 
fully protecting the Government’s interests when dealing with such subcontractor in view 
of the specific basis for the party’s debarment, suspension, or proposed debarment. 


OPM-Spccific Clauses 

1752.209-72 Qualifications of Contractor’s Employees 

The Contracting Officer may require dismissal from work of those employees 
which he/she deems incompetent, careless, insubordinate, unsuitable or otherwise 
objectionable, or whose continued employment he/she deems contrary to the public 
interest or inconsistent with the best interest of national security. The Contractor must fill 
out, and cause each of its employees on the contract work to fill out, for submission to the 
Government, such forms as may be necessary for security or other reasons. Upon request 
of the Contracting Officer, the Contractor's employees must be fingerprinted. Each 
employee of the Contractor who works on this contract shall be a eitizen of the United 
States of America, or an alien who has been lawfully admitted for permanent residence as 
evidenced by Alien Registration Receipt Card Form 1-151, or who presents other 
evidence from the Immigration and Naturalization Service that employment will not 
affect his/her immigration status. 
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1752.209- 73 Standards of Conduct 

(a) Personnel assigned by the contractor to the performance of work under this 
order must be acceptable to the Government in terms of personal and professional 
conduct. Contractor personnel shall conform to standards of conduct as follows; 

(1) No contractor employees shall solicit new business while performing 
work under this order. 

(2) The contractor and its employees shall not discuss with unauthorized 
persons any information obtained in the performance of work under this order. 

(b) Should the continued assignment to work under this order of any person in the 
contractor’s organization be deemed by the Contracting Officer to conflict with the 
interests of the Government, that person shall be removed immediately from assignment, 
and the reason for removal shall be fully documented in writing by the Contracting 
Officer. Employment and staffing difficulties shall not be justification for failure to meet 
established schedules, and if such difficulties impair performance, the contractor may be 
subject to default. 

1752.209- 74 Organizational Conflicts of Interest 

(a) The Contractor warrants that, to the best of the Contractor’s knowledge and 
belief, there are no relevant facts or circumstances which could give rise to an 
organizational conflict of interest (OCI), as defined in FAR 9.5, Organizational and 
Consultants Conflicts of Interest, or that the Contractor has disclosed all such relevant 
information. 

(b) The Contractor agrees that if an actual or potential OCI is discovered after 
award, the Contractor shall make a full disclosure in writing to the Contracting Officer. 
This disclosure must include a description of actions, which the Contractor has taken or 
proposes to take, after eonsultation with the Contracting Officer, to avoid, mitigate, or 
neutralize the actual or potential conflict. 

(c) The Contracting Officer may terminate this contract for convenience, in whole 
or in part, if it deems sueh termination necessary to avoid an OCI. If the Contractor was 
aware of a potential OCI prior to award or discovered an actual or potential conflict after 
award and did not disclose or misrepresented relevant information to the Contacting 
Office, the Government may terminate the contract for default, debar the Contractor from 
Government contracting, or pursue such other remedies as may be permitted by law or 
this contract. 

(d) The Contractor must include this clause in all subcontracts and in lower tier 
subcontracts unless a waiver is requested from, and granted by, the Contracting Officer. 

(e) In the event that a requirement changes in such a way as to create a potential 
conflict of interest for the Contractor, the Contractor must: 

(1) Notify the Contracting Officer of a potential conflict, and; 
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(2) Recommend to the Government an alternate approach which would 
avoid the potential conflict, or 

(3) Present for approval a conflict of interest mitigation plan that will: 

(i) Describe in detail the changed requirement that creates the 
potential conflict of interest; and 

(ii) Outline in detail the actions to be taken by the Contractor or the 
Government in the performance of the task to mitigate the conflict, division of 
subcontractor effort, and limited access to information, or other acceptable means. 

(4) The Contractor must not commence work on a changed requirement 
related to a potential conflict of interest until specifically notified by the Contracting 
Officer to proceed. 

(5) If the Contracting Officer determines that it is in the best interest of the 
Government to proceed with work, notwithstanding a conflict of interest, a request for 
waiver must be submitted in accordance with FAR 9.503. 
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2. Competitive contracting . 

■ For fiscal year 2007, did OPM enter into contracts that were not 
fully and openly competed? If so, what were the reasons for 
entering into such contracts? What is the total amount of money 
spent on such contracts? 

Yes, in fiscal year 2007, OPM did enter into contracts that were not fully and 
openly competed. Most of these were not competed fully and openly because 
they met one of the criteria in the Federal Acquisition Regulation for restricting 
competition, primarily the fact that only one source could provide the product 
or perform the service. Others were follow-on contracts to previously competed 
actions, or otherwise not available for competition (like utility services.) 

During fiscal year 2007, OPM awarded a total of 679 contracts that were not 
competed on a full and open basis. A total of $30,749,454.46 was spent on such 
contracts, or about 6 percent of the dollars spent for all contracts by OPM. 

■ Were there contracts entered into during 2007 that were open to 
a competitive process but where there was only one respondent 
(the eventual awardee) to the solicitation? If so, please provide a 
list of these contracts, including their cost. 

During fiscal year 2007, OPM awarded a total of 67 contracts that were 
competed but with only one response received to the solicitation. These 
contracts totaled $5,800,560. The complete list is in Attachment 3. 
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■ Please provide a listing of all fiscal year 2007 outside contracts of 
$50,000 or more. Please indicate which contracts were not fully 
and openly competed. 

In Fiscal Year 2007, 0PM awarded a total of 1,956 contracts with a value of 
$50,000 or more, with a total value of $677,011,556. Attachment 4 contains a 
listing of these contracts, with the competition status indicated beside each. 

[Clerk ’s note: Attachment 4 follows the remaining questions for the record. ] 

3. Presidential transition . 

■ What role will OPM have in assisting in the transition to a new 
Administration in 2009? 

OPM has a wide range of responsibilities during the Presidential transition 
period. Particularly during this Presidential election year, OPM will continue to 
work with Federal agencies to ensure all personnel actions remain free of 
political influence or other improprieties and meet all relevant civil service laws, 
rules, and regulations. We are already coordinating closely with agency Chief 
Human Capital Officers on transition-related human resources management 
issues, and have begun gathering information at the request of the Senate 
Committee on Homeland Security and Governmental Affairs to facilitate the 
printing in November of United States Government Policy and Supporting 
Positions, commonly known as the Plum Book. We will be updating our 
Presidential Transition Guide to Federal Human Resources Management 
Matters as required by the Intelligence Reform and Terrorism Prevention Act of 
2004. 

• What support and guidance will OPM offer to new presidential 
appointees and other staff? 

We are updating our Presidential Transition Guide to Federal Human Resources 
Management Matters, coordinating preparedness issues with Federal Executive 
Boards in the Presidential nominating convention host cities and, as required by 
the Intelligence Reform and Terrorism Prevention Act of 2004, sending a detailed 
listing of Presidentially-appointed positions to the Republican and Democratic 
candidates for Pre.sident within 15 days of their nominating conventions. 


■ In 2004, OPM published a Presidential Transition Guide 
describing the rules, regulations, and policies that govern the 
establishment of transition teams, the departure and appointment 
of political appointees, and the treatment of career Federal 
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employees during the transition. Does OPM plan to issue an 
updated presidential transition guide for the next transition? 

The updated Presidential Transition Guide to Federal Human Resources 
Management Matters is scheduled for release in June 2008. 

• What steps are you taking to prepare OPM for its own internal 
transition to new leadership next year? 

I continue to meet with OP M’s senior staff to discuss transition issues and ensure 
they are given a high agency priority. OPM will ensure a leadership structure is 
in place in every organization to guarantee that OPM’s mission is appropriately 
carried out during the Presidential transition period, and the incoming leadership 
team is well briefed and prepared for issues effecting Federal human resources 
management. OPM has also organized an internal coordination team that 
includes representatives of all OPM organizational components. The team is 
preparing a consolidated list of transition-related actions to ensure a smooth 
transition of leadership. 

4 . Human Resources Line of Business Initiative . 

■ Please describe the status of the Human Resources Line of 
Business initiative. 

The Human Resources Line of Business (HR LOB) provides the Federal 
Government 's Human Resources community a model by which to deliver their 
services and the standards by which to modernize their Human Resources 
systems. This enables the transformation of the Human Resources workforce from 
an administrative focus to strategic management focus. Delivery of Human 
Resources services through shared service providers drives standardization of 
Human Resources business functions and processes, allowing Federal 
departments and agencies to manage Human Resources more effectively, and 
provides managers and executives across the Federal Government improved 
means to meet strategic objectives. 

Since April 2004, the HR LOB has actively engaged 24 agencies in defining not 
only its vision, goals, and objectives, but the common solution, target 
architecture, and supporting business case. In April 2005, OPM established the 
Multi-Agency Executive Strategy Committee (MAESC) and its subcommittees to 
continue the efforts of the interagency task force of the previous year. Since that 
time the MAESC has led the HR LOB initiative through the following major 
achievements: 

■ Development of the first ever end-to-end Human Resources Enterprise 
Architecture consisting of a Business Reference Model, Service Component 
Model, Data Model, Performance Model and Technical Model, 
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■ Development of the HR LOB Target Requirements for the Shared Service 
Centers containing a set of detailed business, technical, and data 
requirements, 

■ Evaluation and selection of five public Shared Service Centers (SSCs), 

■ Evaluation and selection of four private Shared Service Centers (SSCs), and 

■ Development of migration guidance and a competition framework that will 
allow agencies to plan for and execute the selection of shared service 
providers. 

■ What challenges has OPM faced in implementing the initiative 

and how have those challenges been addressed? 

Challenge 1: Obtaining agency buy-in and support for the HR LOB initiative. 

Resolution: Beginning in April 2004, the HR LOB engaged 24 agencies in 

defining not only its vision, goals, and objectives, but the common 
solution, target architecture, and supporting business case. In 
April 2005, OPM established a robust governance structure that 
includes the Multi-Agency Executive Strategy Committee (MAESC) 
and its sub-committees to continue the efforts of the interagency 
task force of the previous year. The truly collaborative nature of 
the HR LOB effort has been reflected in the achievement of each 
accomplishment. OPM recognizes how vital it is to continue to 
reach out to the MAESC partner agencies and the Federal 
Government to collaborate towards achieving the vision of the HR 
LOB. 

Challenge 2: Setting Governmentwide standards for human resources. 

Resolution: The HR LOB, through an active participation from partner 

agencies, developed and validated enterprise architecture models 
and target requirements for delivery of human resources solutions 
by Shared Service Centers (SSCs). Together, these provide a 
blueprint for transformation of the Human Resources business 
function, thus providing a basis for the Federal Government to 
rethink its approach to Human Resources management. The HR 
LOB Enterprise Architecture (EA) was developed in accordance 
with the Federal Enterprise Architecture (FEA) and assists SSCs 
and agencies in standardizing their Human Resources processes 
and technology. Each of the EA Models was created as part of a 
collaborative, multi-agency effort, where agencies contributed 
resources and HR subject matter experts to EA workshops. Since 
each agency does not have to formulate its own Human Resources 
EA and requirements, this unified effort has allowed agencies to 
save significant time and resources. 
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Establishment of shared service providers capable of delivering 
world-class services to customer agencies in accordance with the 
HR LOB vision and objectives. 

Five Federal agencies have been selected as HR LOB SSCs to 
deliver Human Resources services. Additionally, four private 
sector providers have also been selected as SSCs under GSA 's 
Multiple Award Schedule program. At present, 85 percent of the 
Federal civilian worlforce of 1.8 million people is receiving 
service from the Federal SSCs. Public and private sector SSCs will 
compete to provide Human Resources services to agencies and this 
competition is expected to drive improvements in Human 
Resources services and service delivery. 

Need for detailed guidance that allows customer agencies to select 
and migrate to a chosen provider. 

The HR LOB developed a best practices report and a Migration 
Planning Guidance document that agencies may use to assess their 
current Human Resources business operations, define their future 
Human Resources business operations, select an HR LOB SSC, 
migrate to the selected SSC, and operate and improve Human 
Resources service delivery in the future. In addition, a competition 
framework has been developed and published that informs 
agencies how to select a shared service provider. Transformative 
best practices and the migration planning guidance help agencies 
assess their current Human Resources function and define their 
future Human Resources operational model. 

■ Please describe the methodology used to estimate cost savings 
associated with this initiative. 

The HR LOB cost-savings estimate is based on costs and benefits associated with 
the establishment of Governmentwide shared Service Centers to support multiple 
agencies in Human Resources management and back office activities. Multiple 
Service Centers have been established through competitive procurement among 
public and private sectors to leverage economies of scale, reduce costs, and 
increase the quality and consistency of service provided. 

Estimated savings are based on a Cost Model developed as part of the initial 
Capital Asset Plan for the FY 2006 budget year. The Cost Model assumes a build 
out of shared service centers and agency migration costs over the HR LOB 10- 
year lifecycle. All estimates are conservative and represent rough orders of 
magnitude for each investment component. The model estimates costs for the 
lifecycle from FY 2005 through FY 2015 and costs are shown in the year they are 
incurred. Costs for this model are based on the development of six (6) Service 
Centers built from the ground up, established via competitive process, and 
operated by public, private, and/or public/private partnerships. 


Challenge 3: 


Resolution: 


Challenge 4: 

Resolution: 
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Benefits include the development and maintenance of a limited number of Human 
Resources systems, standardization of Human Resources data and processes, the 
elimination of redundant legacy systems, and the reduction of operations and 
maintenance through combined services and economies of scale. 

5. Human capital management as a high-risk area . The Government 
Accountability Office first designated strategic human capital management 
as a Govemmentwide high-risk area in 2001 because federal agencies lacked 
a strategic approach to managing their human capital. Although progress 
has been made in some areas, in its 2007 high risk update, GAO reported 
that challenges still remained with how the government classifies, 
compensates, develops, and motivates its employees. 

■ What steps is OPM taking to address these challenges and how is 
OPM working with the Office of Management and Budget and 
other Federal agencies on these issues? 

Since the enactment of the Chief Human Capital Officers (CHCO) Act of 2002 
and the adoption of the Human Capital Assessment and Accountability 
Framework (HCAA F), OPM has led the Federal Government 's strategic human 
capital management. OPM uses the five HCAAF systems (Strategic Alignment; 
Leadership and Knowledge Management; Results-Oriented Performance Culture; 
Talent Management and Accountability) to advance strategic management of 
human capital and achieve organizational results. OPM works through the 
President ’s Management Agenda scoring initiative to conduct quarterly 
assessments of agency human capital programs. Scoring results demonstrate that 
Federal agencies have aligned human capital planning with their missions and 
strategies: improved their performance management systems; implemented 
succession management programs to ensure continuity of leadership: closed 
competency gaps in numerous mission-critical occupations; and institutionalized 
human capital accountability systems to evaluate and improve their Human 
Capital programs. 

Working with the CHCO Council and Federal agencies, OPM has developed a 
comprehensive program of ongoing evaluation, consultative engagement, and 
development of tools designed to help agencies improve their strategic 
management of human capital. OPM’s effectiveness is demonstrated in a recent 
independent evaluation of the Human Capital program, which found that 81 
percent of agency representatives indicated that they are familiar with the 
program 's products and services. When rating fve indicators of satisfaction with 
the Human Capital program, 61 percent of agency respondents indicated they 
were satisfied or very satisfied. When asked to compare the Human Capital 
program ’s current effectiveness with its effectiveness 3 to 4 years ago (2003-04), 
54.4 percent of agency respondents rated OPM's Human Capital program as 
more, or much more, effective. 
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OP M will continue to lead agency Human Capital Management through our 
administration of final regulations for the CHCOAct of 2002 (5 CFR part 250, 
forthcoming). These regulations will require agencies to report annually to 0PM 
on their progress in institutionalizing the HCAAF, Based on these reports, OPM 
will assess Governmentwide priorities and create annual program plans for 
building agency capacity in strategic human capital management. 

In addition, OPM works closely with the classification community and 
stakeholder groups, like the Chief Information Officers Council, to identify and 
address emerging classification issues and to implement updated classification 
standards and guidance each fiscal year. OPM established a quarterly 
classification policy forum to provide a venue for the community to share best 
practices and keep abreast of new policy and trends in related fields that affect 
position classification. Moreover, OPM continues to work with the Department 
of Defense (DoD) to adjust classification elements of the National Security 
Personnel System, addressing issues identified as DoD rolls out the system. 

6. Hiring flexibility . In recent years, Congress has provided agencies with 
additional flexibility in carrying out the Federal hiring process. For 
example, category rating is an alternative to the traditional selection 
procedure that limited Federal managers to choosing from among only the 
top three ranked candidates. Under category rating, applicants are placed in 
categories based on their qualifications and veterans' preference. However, 
agencies have been slow to use these hiring flexibilities. 

■ What action still needs to be taken to improve the timeliness and 
quality of the federal hiring process? 

The Federal Government has made substantial progress in reducing the time it 
takes to hire employees in the civil service. Currently, the average time to hire 
ranges between 30 and 33 business days. The use of hiring flexibilities is an 
important tactic in achieving this average. However, we realize that 
improvements to our hiring process are still needed to compete for top talent with 
the private sector. 

OPM, in collaboration with the Chief Human Capital Officers Council and with 
input from external stakeholders, has designed an “ End-to-End Hiring Model " 
for the Federal Government. This initiative is intended to further reduce the time 
it takes to bring top talent into the Federal workforce and increase applicant 
satisfaction with the Federal hiring process. The model is designed to better 
integrate and streamline the key processes that drive employee retention and 
recruitment.. Its key components are workforce planning, recruitment, hiring 
process, suitability/security, and new employee orientation. Governmentwide 
standards and measures have been identified for each component. A number of 
agencies will pilot parts of this hiring model in FY 2008. Based on the pilot 
experiences and agency feedback, OPM will identify aspects of the model that 
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perhaps should be revised or refined and will use annual accountability reports to 
monitor and assist agencies in achieving progress. 

■ A tension often exists between Federal agencies' use of available 
hiring flexibilities while also ensuring fair and open competition in 
their hiring processes for a diverse workforce. 

■ How should agencies best ensure that they are making the use of 
flexibilities to speed up hiring while still ensuring that they are 
recruiting and hiring a diverse workforce and what is OPM 
doing, if anything, to help agencies in this effort? 

Hiring flexibilities have the potential for improving agencies ’ ability to get the 
right people in the right jobs at the right time. OPM has provided agencies with 
guidance and training on the use of hiring flexibilities to ensure their human 
resources practitioners and hiring officials are informed and prepared to use 
these hiring flexibilities. For example, the Hiring Flexibilities Toolkit is available 
on OPM's website. Also, OPM’s Human Capital Officers are assisting agencies 
with information on the use of these flexibilities. As the agency tasked with 
protecting the merit system, OPM also takes very seriously the need to provide 
equal opportunities for all citizens to serve in the Federal Government. Through 
our compliance activities, we ensure agencies are making appropriate use of 
hiring flexibilities and are hiring in accordance with merit system principles. 

7. Pav-for-performance . Over the past several months, pay-for-performance 
programs at certain Federal agencies have been criticized and even 
suspended. For example, FDIC suspended its pay-for-performance program 
covering employees for the 2007 performance cycle and SEC's program was 
found to discriminate against African Americans and older workers. 

■ What steps is OPM taking to ensure that pay-for-performance 
systems are fair, workable, and have the support of the employees 
who would work under them? 

OPM, 0 MB, and GAO have developed a set of criteria that are critical to the 
success of the pay-for-performance systems and to the development of a results- 
oriented performance culture. Employee involvement is one of those criteria. 

The complete list of criteria is as follows: 

• Alignment. Employee performance plans align with and support 
organizational goals. 

■ Results-focus. Employee performance plans hold employees 
accountable for achieving results appropriate to their level of 
responsibility. 

■ Credible measures. Employee performance plans provide for 
balance, so that, in addition to measuring expected results, the 
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performance plans include appropriate measures, such as quality, 
quantity, timeliness, cost-effectiveness, indicators of competencies, 
and customer perspective. For managers and supervisors, 
performance plans should also incorporate employee perspective. 

■ Distinctions in levels of performance. The appraisal program 
provides for multiple levels to appraise per formance, and rating 
officials use those levels to clearly describe distinctive levels oj 
performance and appropriately rate employee performance. 

■ Consequences. The result of appraisal is used for recognizing top 
performers and addressing poor performance. 

• Employee involvement. Employees are involved in the design of 
the appraisal program and in the development of their 
performance plans. 

• Feedback and dialogue. The appraisal program establishes a 
performance feedback process that ensures a dialogue between 
.supervisors, managers, and employees throughout the year. 

• Training. The appraisal program requires that executives, 
managers, supervisors, and employees receive adequate training 
and retraining on the performance appraisal program. In 
addition, supervisors must have the competencies necessary for 
managing performance. 

■ Organizational assessment and guidance. The appraisal program 
requires that appropriate organizational performance assessments 
are made and communicated to rating officials, and that guidance 
is provided by the head of the agency or designee on how to 
incorporate organizational performance into the assessment 
process, especially regarding the appraisal of managerial and 
supervisory employees. 

■ Oversight and accountability. The head of the agency or designee 
has oversight of the results of appraisals and awards, ensures that 
the program operates effectively and efficiently, and ensures that 
appraisals and awards are based on performance. In addition, 
managers and supervisors are held accountable for the 
performance management of their subordinates. 

These criteria have become the basis for implementing pay-for- 
performance systems in the Senior Executive Service (SESJ and in other 
alternative personnel systems such as the Defense Department 's National 
Security Personnel System (NSPS). 

Through the SES appraisal system certification process, OP M carefully reviews 
agency SES performance management systems to ensure those systems fully 
demonstrate - through design, implementation, and results - that they meet these 
criteria. Recently, OPM conducted a survey of the SES, including several 
questions relating to SES performance management. ' We are currently compiling 
the results and will use this comprehensive feedback to identify both best 
practices and continuing weaknesses in agency SES performance management 
systems. 
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In March 2008, the Chief Human Capital Officers (CHCO) Council issued a 
Collection of Human Capital Practices. This document contains several human 
capital strategies from a number of agencies on topics including performance 
management, learning and development, closing competency gaps, and telework. 
Each individual synopsis was submitted by the agency implementing the highlighted 
strategy. Information for the document was collected through a variety of means, 
including the 2006 Federal Human Capital Survey, our CHCO Council Training 
Academy sessions, and the Council's subcommittees. The document is available on 
the Council 's website at www.chcoc.gov . 

In addition to evaluating current payfbr-performance systems, OPM has 
developed the Performance Appraisal and Assessment Tool (PAAT) to evaluate 
agency non-SES performance management systems against these criteria. The 
PAAT focuses on the design, implementation, and results of performance 
management systems, and incorporates employee perspectives into the evaluation. 
Almost all agencies are improving all performance management systems for all 
employees in order to meet the PAAT criteria. A few of the agencies not subject 
to OPM performance management regulation, such as Government corporations 
and financial regulatory agencies, have also participated in evaluating their 
systems using the PAA T. 

At the same time, OPM works in partnership with agencies to develop, 
implement, evaluate, and monitor personnel management demonstration 
projects. Below are some of OPM’s key roles with respect to 
demonstration projects: 

o Set the overall policy for demonstration projects, including 
evaluations 

o Provide technical advice and assistance in the development, 
implementation, and evaluation of projects 
o Grant final approval of the project, project evaluation plan, and 
evaluation reports 

o Monitor progress of projects through the formal evaluation process, 
periodic reviews of project operations, OPM audit reviews, and/or site 
visits. 

Under the demonstration project authority (chapter 47 of title 5), laws pertaining 
to the merit system principles and prohibited personnel practices cannot be 
waived. In addition, payfbr-performance demonstration projects may not be 
initiated unless they incorporate certain design elements, including a fair, 
credible, and transparent employee performance appraisal system, a means for 
ensuring employee involvement in the design and implementation of the system, 
and effective safeguards to ensure that the management of the system is fair and 
equitable and based on employee performance. 


8. Veterans . Because of the ongoing war in Iraq and Afghanistan, it is 
likely that an increasing number of veterans - some with physical disabilities 
- will be joining the Federal workforce. 
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■ What steps should agencies take to ensure they have employee 
assistance and other programs to meet the needs of veterans? 

Federal agencies should do all they can to ensure that veterans and their families 
benefit from the services they have earned. We believe agencies would do well to 
focus their efforts in the following areas: 

Recruitment and Hirine 

o Build partner.ships with Veterans ’ Service Organizations (VSOs), military 
departments, and rehabilitation agencies aimed at recruiting and 
employing veterans and disabled veterans. For example, OPM staffs 
veterans ’ outreach offices at Walter Reed, Brooke Army Medical Center, 
and Ft. Carson, where we provide employment assistance to transitioning 
military members. 

o Enhance veterans ’ outreach efforts through visits to military transition 
centers, participation in military job fairs, and attendance at VSO 
conferences and meetings. 

o Participate in job fairs that target veterans and transitioning military 
members, such as the New York Times Salute Our Heroes Job Fair, and 
come ready to hire with jobs in hand. 

o Use veterans and disabled veterans already working for the agency as 
role models for targeted recruitment and outreach efforts. 

o Review hiring strategies to see how widely the agency is using .special 
hiring authorities for veterans, such as the Veterans Recruitment 
Appointment authority, the Veterans Employment Opportunities Act, and 
hiring authorities for disabled veterans. 

o Develop a marketing and recruitment strategy to enhance the quality of 
employment information available to transitioning service members and 
veterans. 

o Track and measure the results of recruitment strategies for hiring 
veterans. 

Training and Information 

o Educate hiring managers on special hiring authorities designed to support 
veterans ' employment and highlight how the agency 's talent needs may be 
served through quick, noncompetitive appointment of qualified veterans. 

o Educate hiring managers on the business-based value of adding veterans 
to the workforce. 

o Ensure that top management reinforces the message that veterans are 
uniquely qualified for Federal jobs by virtue of their military training, 
experience, and discipline. 

o Send Human Resources staff and hiring managers to workshops and 
conferences that feature innovative strategies for recruiting and 
employing veterans. 
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It should also be noted that all Federal agencies have Employee Assistance 
Programs (EAPs) in place that provide psychosocial and behavioral health 
support to employees and management. These programs should already be able 
to serve the needs of returning veterans as they integrate or reintegrate into 
Federal workplaces. 

More specifically, if we were to advise agencies about how they should ensure 
their organizations were ready for these veterans, we would want agency EAPs to 
have the capacity to: 

work with managers and Human Resources staff to help them identify 
signs or symptoms of Post-Traumatic Stress Disorder (PTSD) and other 
associated issues (depression, substance abuse) for this population, and 
how to make effective referrals to the EAP 

- ensure that counselors are available who have specific training in 
working with this community 

- help the organization design outreach tools for employees to help them 
understand and be sensitive to the possible challenges veterans may face, 
and 

- reach out to veterans over the long term so that they are aware of this 
resource and comfortable with accessing the services as needed. 

In addition to the psychosocial support, veterans may need accommodation for 
physical disabilities. 0PM works with agencies to implement telework programs, 
which could be an important component of the full range of accommodation. 

9. Merit system oversight . The increased availability and use of human 
capital flexibilities across the Federal Government raises the issue of 
oversight of the merit system. 

■ What role do you see 0PM playing in ensuring that civil service 
laws and policies are complied with by agencies that, in many 
cases, are seeking more exemptions from those rules, and what 
mechanisms should be used to hold agencies accountable? 

OPM has taken a number of steps over the past several years to create a more 
nimble Federal human resources system. We have streamlined regulations, 
delegated Human Resources authority to Federal agencies, and provided 
agencies more flexibility and a wider array of tools to hire, reward, and retain 
their employees. We also played a key role in establishing alternative Human 
Resources systems, such as the National Security Personnel System in the 
Department of Defense, providing much-needed flexibility to meet the challenges 
of a post-9/I I world. 

In all these efforts, OPM's longstanding role as guardian of the merit system 
remains unchanged. All of these flexibilities must be exercised consistent with the 
merit system principles. If an agency is found to be violating merit principles in 
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its implementation of human capital flexibilities, OP M may revoke a delegated 
authority to use the flexibilities and require corrective action. 

Through OP M’s statutory oversight of human capital management, we rigorously 
evaluate agency delegated examining units (DEUs) to ensure that competitive 
hiring practices meet all legal and regulatory requirements and strictly follow 
merit system principles. During the last two fiscal years, either on our own or 
working in partnership with agencies, we evaluated 276 DEUs and reevaluated 
those where serious problems were found. 

As part of every DEU assessment, we carefully examine how agencies make 
selections and process job applications. tVe give particular attention to whether 
veterans' preference was properly applied, reviewing certificates of eligible 
candidates to see if there are patterns in how those certificates are used — or not 
used — that would indicate whether or not veterans are receiving legitimate 
consideration. When we find violations of law or regulation, we make sure the 
agency takes corrective action. If the violation is serious or reflects an 
intentional disregard for the law, we refer the case to the U.S. Office of Special 
Counsel or the agency 's Inspector General. We may also withdraw an agency 
delegated examining authority if we find systemic problems. 

OP M annually conducts in-depth Human Resources evaluations at small agencies 
where we not only examine competitive hiring practices, but also look at 
workforce planning, performance management, knowledge management, 
leadership and succession planning, and other human capital areas. We 
recommend improvements that we believe will help agencies operate more 
effectively, but we require agencies to take corrective steps if we uncover serious 
problems. 

During the past two years, OPMhas been working with agencies to help them 
develop sound internal accountability systems so they can better evaluate the 
strengths and weaknesses of their own human capital programs. While each 
internal accountability system must include an agency-led self-evaluation of 
Human Resources programs, OPM fully participates as a partner in these 
assessments to safeguard merit principles and promote effective, mission-focused 
human capital practices. OPM has proposed regulations, which we expect to 
publish soon at 5 CFR part 250. that make internal accountability systems a 
requirement for agencies. The regulations will also require agencies tv report 
annually to OPM on the status of their human capital programs. 

OPM provides regular training to agency Human Resources practitioners to 
certify them for conducting competitive examining, and on-line recertification 
training every three years in order to maintain certification. To support and 
strengthen the agency accountability initiative, we have established a recurring 
community of practice forum for agency Human Resources evaluators, and we 
are currently conducting a series of three-day training courses for Human 
Resources practitioners in evaluation techniques and methodologies. All of these 
mechanisms are aimed at holding agencies accountable for effective, merit-based 
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human capital practices, and will serve the Government well as agencies continue 
to push for greater flexibility. 

10. PPM and EEOC . Developing and maintaining workforces that reflect 
all segments of society and our nation’s diversity is a key part of agencies’ 
recruitment challenge. OPM, under the Federal Equal Opportunity 
Recruitment Program, and the Equal Employment Opportunity Commission, 
under Title VII requirements, have a shared responsibility in helping to 
ensure that federal agencies have inclusive workforces and workplaces that 
are fair and free from discrimination. 

■ How would you describe OPM's responsibility versus EEOC's in 
this important area? 

OPM's mission is to ensure the Federal Government has a high-quality, agile and 
diverse Federal worlforce. OPM and EEOC have related, but distinctive, 
responsibilities under the Equal Employment Opportunity (EEO) framework. 

OPM has an obligation under Executive Order 1 3171, Executive Order 13163, 
and the Federal Equal Opportunity Recruitment Program (FEORP) statute to 
request plans and specific information from Federal agencies on human capital 
practices and their efforts to develop a workforce that is drawn from America 
diversity. OPM is responsible for title II of the Notiftcation and Federal 
Employee Antidiscrimination and Retaliation (No FEAR) Act. OPM and EEOC 
have worked together and continue to collaborate in developing policy and 
providing guidance to Federal agencies in this important area. 

• How would you describe the current level of coordination between 
OPM and EEOC? What steps have been taken to improve 
coordination? Do you believe that coordination can be further 
improved? If so, how? 

OPM has reinstated its past practice of conferring with EEOC in preparing the 
annual FEORPReport. To further improve coordination and avoid duplication of 
efforts, OPM and EEOC are discussing means of easing some of the agency 
burden associated with responding to both EEOC and OPM reporting 
requirements. 

1 1 . Security clearance investigations . In recent congressional testimony, 
OPM's Associate Director for Investigations testified that OPM is 
completing security clearance investigations in accordance with the 
Intelligence Reform and Terrorism Prevention Act of 2004 (IRTPA) that 
currently requires OPM to complete 80 percent of its clearance 
investigations in an average of 90 days or less. Specifically, she stated that 
OPM completed 80 percent of the investigations it received in fiscal year 
2007 in an average of 67 days. However, by the end of calendar year 2009, 



207 


IRTPA will require that 90 percent of clearance investigations be completed 
within an average of 40 days. 

■ How will OPM be able to meet IRTPA's 2009 requirements and 
reduce the average number of days by an additional 27 days? 

In pursuit of the 2009 Intelligence Reform and Terrorism Prevention Act goals, 
OPM and the agencies are holding themselves accountable for providing 90 
percent of the initial security clearances, end-to-end, in 105 days (versus 80 
percent in 106 days currently). To support the targeted performance goals, tve 
have set aggressive performance goals for September 2008. The goals are 
detailed in 0MB 's 2008 Report to Congress and include increasing the use of the 
electronicQuestionnaires for Investigations Processing (e-QIP), improving the 
timeliness of third party responses, and reforming the security clearance process. 

The Associate Director for Investigations also testified that OPM has 
significantly reduced the average time to complete security clearance 
investigations. The Associate Director has previously noted that she has had 
little indication from her customers — adjudicators who make the clearance 
eligibility determinations — that the investigative reports had problems 
because adjudicative facilities were returning 1 to 2 percent of the reports for 
rework. However, the number of investigations returned for rework is not 
by itself a valid indicator of the quality of investigative work because 
adjudication officials have said they were reluctant to return incomplete 
investigations in anticipation of further delays. 

■ In addition to the percentage of investigations returned to OPM 
by adjudicating agencies, what metrics does OPM track internally 
about the quality of investigations? 

■ If there are additional measures of quality, why has there not 
been discussion of these measures in recent congressional 
testimony? 

■ What steps has OPM taken to ensure that the quality level of 
investigations remains constant while making these improvements 
in timeliness? 

In addition to recording and tracking the investigations returned by adjudicating 
offices for corrective actions, there are a number of quality "indicators ” that are 
tracked and recorded. 


• OPM routinely conducts customer assessment surveys to obtain feedback 
from agencies on the products and services we provide. Over 300 agency 
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program level or security offices responded to the November 2007 survey. 
Of these, 91 percent reported being satisfied with the content and quality 
ofOPM’s background investigations and 95 percent were satisfied with 
the overall services we provide. 

• OPM's Integrity Assurance program includes contacting personal and 
record sources of information for quality feedback on our Federal and 
contractor field agents. Overall, approximately 3 percent of all sources 
obtained by a field agent are recontacted by a written inquiry soliciting 
performance feedback. Both positive and negative feedback are used for 
individual performance management. 

OPM continues to have a robust internal quality review process. In March 2006, 
we supplemented that process by forming a Quality Management Group (QMG) 
that is responsible for consistent handling of quality concerns for both our 
Federal and contractor staff. Recently, we expanded QMG to conduct an 
additional random quality review of completed fieldwork. 

In addition, we recognized early in the transfer of DoD 's personnel security 
investigation function to OPM that the Defense Security Service (DSS) and OPM 
did not have a consistent interpretation of the coverage requirements. We 
conducted training for the field agents and quality review staff to standardize the 
scope and content of the investigations consistent with the national investigative 
standards. The training has continued for new FISD field agents and other 
investigative staff In addition, we have updated the official investigator 's 
handbook in partnership with DoD and the stakeholders that reinforces the 
common baseline standards for conducting background investigations. 

To demonstrate the effectiveness of OPM's internal quality assurance program, 
we routinely report in our Congressional testimony the low percentage of 
investigations returned by adjudication offices for quality concerns. In the future, 
we will include additional quality measurements as requested. 

OPM's policy has been to suspend tracking the time to complete an 
investigation in cases in which OPM is waiting only on information from 
third parties (e.g., if the only outstanding required item on an 
investigation is an FBI record check). In her February 13, 2008 
congressional testimony statement, the Associate Director in charge of 
OPM’s investigations unit did not indicate whether the investigation 
timeliness statistics presented in her statement included these ‘closed 
pending’ investigations in the calculation of the average times to 
complete all investigations. 

■ Does OPM still include closed pending cases in the calculation of 
the timeliness statistics it reports to Congress? 
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■ If so, why does OPM include closed pending cases with 
calculations of completed investigations in reporting to Congress 
instead of reporting them separately? 

■ If so, what is the percentage of closed pending cases included in 
those statistics? 

In her February 13, 2008, testimony, the Associate Director of OPM’s 
investigations division provided timeliness statistics to show OPM’s success in 
meeting the Intelligence Reform and Terrorism Prevention Act (IRTPA) 
requirement. The timeliness statistics she reported included only initial clearance 
investigations that were closed complete as specified by the Act. 

As background, OPM developed the "closed pending" process as a service to the 
agencies that are able to make hiring or retention decisions based on the content 
of the "closed pending ” package. Some agencies have opted out of receiving the 
"closed pending" package because they require the completed investigation 
before they will initiate the adjudication process. OPM continues to track 
"closed pending" cases for internal workload management purposes and works 
with the third party agencies to obtain timely responses. 

12. Defense Security Service . In 2005, the functions and personnel of the 
Department of Defense’s Defense Security Service (DSS) were transferred 
to OPM. As a result, OPM now performs over 90 percent of the Federal 
government’s background investigations. Last year, the Defense 
appropriations subcommittee recommended a freeze on fees paid by DSS to 
OPM because of concerns over how OPM was modifying those fees. After 
discussions between this subcommittee, the Defense subcommittee, and 
OPM, the provision was dropped from the final FY 2008 defense bill. 
However, the Committee wants to be certain that the concerns that were 
raised last year are being addressed by OPM so that we don’t have the issue 
come up again on the FY 2009 bill. 

■ How has OPM been working with DSS to ensure better planning 
for and budgeting of charges that are assessed for background 
investigations? 

OPM has been working closely with DSS to resolve billing disputes and to assist 
the agency with its workload projections for the new fiscal year. DoD has also 
been working on an improved workload projection system to better forecast the 
number of investigation requests. 

13. Prescription drug benefits subsidy . Please explain why OPM has not 
applied for the subsidy to which it is entitled under the Medicare 
Prescription Act of 2003. Under this law, which created the Medicare Part 
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D prescription drug program, the government is eligible to receive a subsidy 
payment made available to all employers who provide prescription drug 
benefits as generous as the Medicare program. According to GAO, 0PM 
could have slowed the growth of health care premiums for Federal 
employees and retirees enrolled in FEHBP in some plans by up to 4 percent 
in 2006. Some estimate that 0PM is foregoing up to $1 billion a year by 
not applying for the subsidy. 

■ Why isn’t 0PM applying for this subsidy? 

The intent of the subsidy is to encourage employers to continue providing 
prescription drug coverage to their Medicare-eligible retirees. As part of the 
Fiscal Year 2006 budget process, the potential use of the subsidy was evaluated 
by the Federal Government. This review found no good rationale for the Federal 
Government to pay itself to continue providing drug coverage to Federal retirees. 
0PM has no plans to eliminate prescription drug coverage for retirees. 

14. Retirement Systems Modernization . OPM reports that it began the 
rollout of RetireEZ on February 25, 2008, and that about 26,000 employees 
in agencies serviced by the General Services Administration payroll center 
are eligible to retire under the new system. 

■ What is the schedule for subsequent RetireEZ rollouts to cover 
the remainder of civilian Federal employees? 

RetireEZ is being rolled out in five IVaves. Subsequent rollout for waves will 
begin according to the following schedule: 

Wave 2 - US Postal Service - May 30, 2008 

Wave 3 - National Business Center - August 29, 2008 

Wave 4 - National Finance Center - November 28, 2008 

Wave 5 - Defense Finance and Accounting System - February 27, 2009 

The initial RetireEZ rollout was planned to include a feature, called 
Your Benefit Resource (YBR), which individual employees could use to 
model retirement scenarios. While YBR is being used now by benefits 
officers, general employee access will not be available until a subsequent 
release. 

■ Why was YBR not made available to individual employees in the 
RetireEZ rollout? 

OPM elected to start with agency benefit officers who are extremely 
knowledgeable of the retirement process to obtain their feedback from a user 
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perspective and ensure any user driven modifications in functionality could be 
accomplished before the rollout to the larger employee population. 

■ When will individual employees have access to YBR? 

0PM will provide direct access to Wave I employees on a selected basis. Access 
will be granted during the summer of 2008 and determined largely by proximity 
to retirement eligibility. 

OPM reports that 150 distinct types of retirement calculations will be 
handled by RetireEZ and that about two thirds of these calculations are 
needed in the initial rollout. 

■ What is the schedule for addressing the remaining calculations? 

OPM will be testing the balance of the initial 1 00 calculations in April/May 2008 
with the plan of implementing these calculations during early summer 2008. 
Additional functionality will be added as needed for subsequent waves. 

OPM reports that it is in the process of validating a baseline against 
which the RetireEZ program’s performance can be measured. 

■ When does OPM expect to have a valid baseline? 

OPM plans to complete an independent review and assessment of the RetireEZ 
baseline by July 2008. 

OPM justified investing in RSM, in part, based on expected savings 
resulting from the decommissioning of legacy retirement systems. 

■ When does OPM expect to decommission the legacy retirement 
systems? 

OPM expects to decommission the legacy systems during 2010. 

15. 2007 Annual employee survey . OPM recently released its annual 
employee survey. Some of the results in specific areas are below: 

Retirement plans . 26 percent of respondents stated that they are 
planning to retire during the next five years (within one year - 4 percent; 
between one and three years - 1 1 percent; between three and five years - 1 1 
percent). 
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■ What succession planning is underway or has been accomplished 
at OPM to prepare for these workforce changes? 

OPM has developed and implemented an agencywide Leadership Succession Plan 
that covers all supervisory, managerial and executive positions in the agency. 
Individual Succession Planning Position Profiles are completed to identify 
information about the incumbent, competency requirements for the position, 
turnover assessment, assessments of available internal and external candidates 
and the overall risk rating for the position. For positions designated as “high 
risk ", action plans are developed to mitigate succession risks. 

fVe have also administered an agencywide competency assessment to identify 
core competency requirements and the extent to which gaps exist. These analyses 
are then used to inform gap closure plans to ensure the worlforce has the skills it 
needs to meet current and future requirements. OPM has documented and 
catalogued knowledge management techniques and approaches currently being 
utilized throughout the agency to establish a core framework upon which the 
agency can build and expand knowledge management efforts, and we have 
developed and implemented an internal rotational/professional development 
program for employees at the GS-5 through 1 4 grade levels to promote cross- 
organizational development and enhancement of core skills. 

Recruitment . Survey question 14 queried views on the statement, 

“My work unit is able to recruit people with the right skills.” Half of the 
respondents, 50.5 percent, neither agreed or disagreed (29. 1 percent), 
disagreed (10.9 percent), strongly disagreed (5.4 percent), or didn’t know 
(5.1 percent) with this statement. 

■ What mechanisms are in place or planned (in view of the survey 
results) to encourage OPM employees to be actively engaged in 
discussions of their work unit’s recruitment needs and to receive 
continuous feedback from employees on the accomplishments of 
recruitment? 

The agency implemented a comprehensive supervisory training curriculum to 
ensure all OPM managers and supervisors are equipped with the necessary tools 
to carry out their human capital responsibilities — including recruitment and 
staffing. We have also developed a recruitment contract that is used by Human 
Resources and hiring managers to more directly engage and involve managers in 
developing strategies and approaches to attracting qualified candidates to meet 
their recruitment needs. Finally, OPM continues to communicate with employees 
to encourage them to express their concerns and share ideas for improvements 
within their organization. 


Resources . Survey question 16 queried views on the statement, “I 
have sufficient resources (for example, people, materials, budget) to get my 
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job done.” Almost 40 percent of respondents neither agreed or disagreed 
(16.9 percent), disagreed (13.8 percent), strongly disagreed (8.1 percent), or 
didn’t know (0.7 percent) with this statement. 

■ How will OPM be following up on these survey results to learn 
what resources might be needed and to ensure that procedures 
are in place to permit resource needs to be identified and 
discussed? 

Starting with the 2009 budget process, OPM instituted a planning process that 
specifically ties budget requests to agency strategic goals and objectives. Organi- 
zational requests are reviewed by the Office of the Chief Financial Officer and 
discussions are held regarding their needs and priorities. The agency prioritizes 
how best to utilize its resources and decide funding requirements. Budget levels 
are monitored closely and resources are allocated as necessary to the highest 
priority programs. 

Training . Survey questions 5 1 and 60 queried views on the 
assessment of employee training needs and satisfaction with training 
received. With regard to the training assessment question, some 47.1 
percent of respondents neither agreed or disagreed (23.9 percent), disagreed 
(13.9 percent), strongly disagreed (6.1 percent), or didn’t know (3.2 percent) 
with the statement that employee training needs are assessed. As for the 
satisfaction with training received, 46 percent of respondents are in the 
neither agreed nor disagreed (24.3 percent), disagreed (14.5 percent), or 
strongly disagreed (7.2 percent) categories. OPM notes that assessment of 
training and training satisfaction are areas that show significant overall 
increases in positive responses, but the negative responses still seem high. 

■ What procedures are currently in place to assess the training 
needs of and to receive feedback on training provided from OPM 
employees? 

In calendar year 2007, Individual Development Plans (IDPs) were developed for 
all employees to identify their specific training needs. IDPs focused not only on 
traditional classroom training, but also other lower cost opportunities such as 
“brown ” bag lunch sessions, online training, and rotations/detail assignments to 
other parts of the organization. 

During FY 2005, OPM established an Agency Learning Management System to 
create an economy of scale in providing electronic access to training opportuni- 
ties for all employees. Also, OPM implemented an internal rotational 
professional development program for employees at GS-5 through GS-I4 in FY 
2007. In FY 2007, we conducted an agencywide competency assessment of all 
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mission critical occupations to identify competency gaps and created and 
implemented action plans to successftilly address critical gaps. 

Comparing the results of the 2006 and 2007 surveys, we noted the positive 
response rate increased from 38.6 percent in 2006 to 52.9 percent in 2007. We 
plan to continue our efforts in this area to assess and provide employees with 
necessary training to better equip them with the skills needed to carry out their 
duties. We will focus our efforts on a variety of cost efficient training 
opportunities that will reach a wide audience. 

■ What training initiatives are planned for FY 2009, are the 
programs targeted for particular positions or available to all 
employees, and how are employees made aware of available 
training opportunities, both within and outside the agency? 

During FY 2009, we plan to continue to ensure that the training needs of all of 
our employees are assessed. Managers and supervisors will continue to he held 
accountable as part of their performance plans to ensure that the training needs 
of their employees are identified and effectively addressed. Training budget 
proposals are collected from each major organizational subcomponent as part of 
the annual budget process, and once allocation decisions are made, divisions and 
offices are delegated authority to follow through on identifying appropriate 
training based on the unique needs of each mission critical occupation, in 
consultation with Human Resources as needed. In addition, we plan to continue 
offering a centralized training curriculum to supervisors, managers, and 
executives, to ensure that certain core training is available to the leadership 
cadre to ensure they are equipped with the tools necessary to effectively manage 
the OPM workforce. 
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Questions for the Record from Mr. Regula 
Aging Workforce 

0PM has projected that 60% of the Federal government’s 1.8 million employees will be 
eligible to retire in the next 10 years. I understand that 0PM works with agencies to 
develop succession strategies to address this future problem. 

■ To what degree are agencies implementing these succession plans? 

Through the President 's Management Agenda (PMA) scorecard initiative, 0PM has 
assisted agencies in developing and implementing leadership succession plans that 
meet criteria established in OPM’s Strategic Leadership Succession Management 
Model. The 5-phase model helps agencies connect succession management to their 
strategic and operational goals, identify succession targets and analyze their talent 
pool, develop and implement a succession management plan, and evaluate the results 
and refine strategies where needed. As a result of OPM’s efforts, all of the 
President’s Management Council agencies are now implementing approved 
succession management programs. OPM continues to assist agencies in meeting 
their leadership competency and bench-strength targets. 

In addition, the following initiatives are underway: 

o Under the Career Patterns initiative, OPM is leading the CHCO Council 
and agencies in addressing the imminent challenge of hiring the Federal 
Government 's future worlrforce by identifying and creating environments 
for both traditional and non-traditional work patterns. 

o As part of OPM and the Partnership for Public Service ’s Call to Serve 
Recruitment Initiative, training sessions are provided to agencies on 
different topics related to recruitment and the Federal hiring process. 

o To assist agencies in identifying the best qualified applicants, OPM has 
developed a website devoted to personnel assessment issues. The website 
includes an interactive tool which identifies the most appropriate 
assessment method (e.g., structured interview, assessment center), 
considering both the competencies needed on the job and the agency ’s 
particular hiring situation. 

■ What are the greatest obstacles agencies are encountering? 

While agencies are making significant progress in implementing succession 
management programs, a few obstacles remain: 

o Funding for training and development - Agencies continue to report they 
are not able to fund leadership development initiatives designed to support 
their succession strategies. 

Retention ofleaders, high verformers, and high votential employees - In 
many cases, agencies compete with each other for leadership talent. For 


o 
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this reason, OPM is helping agencies create leadership pipelines that will 
prepare a wider pool of employees to assume leadership responsibilities in 
the future. 

o Buildins leadership capacity - Agencies need to take more time and care 
in creating and executing individual development plans that continue to 
build competence among current and potential leaders. 

■ What can we on this subcommittee and in Congress do to help 
OPM address this problem? 

Agencies must have the necessary funding to develop, implement, and sustain 
their succession management programs and initiatives, particularly those related 
to leadership development. Congress could provide additional funding to 
agencies for leadership capacity building and leadership bench-strength retention 
incentives. 

Hiring The Federal Workforce of the Future 

It is clear that your agency has invested in a strong leadership development program for 
existing Federal employees. This focus is critical to succession planning especially as the 
Federal workforce approaches retirement age. However, hiring the fiiture workforce is 
equally, or perhaps even more important to improving effectiveness. 

■ What are you doing to ensure that Federal officials attract and 
hire the talent necessary for the workforce of the future? 

OPM has been extremely active in ensuring agencies have workforce and 
succession management plans that support their efforts to align their current and 
future workforce needs with agency mission and strategy. Through the Human 
Capital Scorecard. OPM assesses agency workforce planning systems to assure 
they use rigorous analysis to project and meet future talent needs. fVe require 
each agency to identify their mission-critical occupations with yearly staffing 
targets so we can gauge the effectiveness of their workforce planning systems and 
strategies for closing staffing and competency gaps. Through our regular 
interagency forums and training academies, we identify sound practices that 
agencies can share with each other to build on successes and lessons learned. 

In addition, OPM has conceived and implemented the Career Patterns initiative. 
Career Patterns is a strategic approach to filling mission-critical occupations by 
attracting skilled and talented applicants at various stages of their careers. By 
identifying the factors that are most attractive to applicants, agencies can 
transform their work environments to attract top talent. In addition, agencies are 
using vacancy notices that emphasize work environment factors such as mission 
orientation, benefits, location, and alternative work schedules as a way of 
attracting candidates. 

Federal agencies are authorized to use a range of hiring flexibilities to acquire 
and maintain top talent. OPM continues to provide training and outreach to 
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agencies so Human Resources professionals and hiring managers are aware of 
these hiring flexibilities and how they can be integrated into their recruitment 
strategies. 

■ What are you doing to ensure that Federal officials are hiring 
with an emphasis on leadership skills as opposed to emphasizing 
technical skills, college degrees, or years of experience within 
Programs? 

As part of our initiative to close competency gaps in mission-critical occupations, 
we have encouraged organizations to develop competency models (or to validate 
existing competency models). In a number of cases, these models combine 
technical skills and the leadership skills found in OPM's Executive Core 
Qualifications standard. Agencies use these models as a basis for their 
recruitment and development programs. 

OPM recently revised the Executive Core Qualifications and issued an updated 
leadership competency model to ensure our leaders have the necessary skills to 
manage a 2 1st century worlforce and to develop leadership pipelines that 
position us for future success. The leadership competencies have been 
incorporated into a new Supervisory Qualification Guide, which emphasizes the 
importance of leadership, in addition to any technical requirements, for success 
as a Federal supervisor. 

In addition, OPM's requirement that agencies build talent pipelines as part of 
their leadership succession management is driving agencies to recruit and 
develop employees with the leadership competencies in mind. To support this 
effort, OPM has made available to agencies the web-based Federal Competency 
Assessment Tool for Managers (FCAT-M). Agencies can use FCAT-M to assess 
the leadership competencies of employees at all levels, as a way to guide 
recruitment and development activities. 

■ What are you doing to make the application/recruitment process 
less onerous and more accessible to the future workforce and 
future leaders who may currently be working in other sectors 
(Private, Non-Profit, State, Local)? 

Federal managers have a variety of methods to recruit talent. Although the use of 
certain special appointing authorities has increased in the past couple of years, 
the competitive examining process continues to be the primary vehicle to hire new 
talent to the Federal workforce. The End-to-End Hiring Model described earlier 
will simplify and eliminate .some of the major steps in the current hiring process. 
This new initiative is intended to reduce the time it lakes to bring top talent into 
the Federal worlforce and increase applicant .satisfaction with the Federal hiring 
process. The initiative is designed to integrate and streamline key processes that 
drive talent acquisition and retention: (I) worlforce planning, (2) recruitment, 

(3) hiring process, (4) suitability/security, and (5) new employee orientation. 
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In addition, OPM created standardized vacancy announcements for certain 
occupations to make the application process less burdensome to the applicants. 
The goal of the standardization is to ensure applicants do not have to go through 
different processes when they apply for these occupations, making the application 
process more accessible. We recently issued a streamlined vacancy 
announcement template for secretary, accountant, and accountant technician 
positions. This will make it much easier for individuals to apply for multiple 
positions within these occupations. 

In addition to these efforts, OPM encourages the use of hiring flexibilities, 
including veterans' hiring authorities, excepted service appointments for 
individuals with disabilities, and student employment authorities and programs. 
These flexibilities allow agencies to hire more quickly, without sacrificing quality. 
OPM tracks agencies ' use of these flexibilities. 

OPM has aggre.ssively marketed Federal job opportunities through an exten.sive 
recruitment campaign using television advertisements, an integrated job 
opportunity website known as USAJOBS, and strategic partnerships with key 
groups such as the Partnership for Public Service, to conduct outreach to 
universities for recruitment in mission-critical occupations. 

Finally, at the executive level, OPM will soon he piloting at several Federal 
agencies a more applicant-friendly process for entering the SES. Applicants will 
be asked only to submit a resume, and will be selected on the basis of the resume 
and a subsequent interview or interviews. If successful, this method could provide 
an effective means of attracting top executives who might otherwise be deterred 
by the Federal hiring process. 

■ In October 2006, The Economist magazine ran a cover article 
called “The Search for Talent” in which they described a modern 
economy that places an enormous premium on talent. In 
competing for this talent, the private industry emphasized 
efficiency in searching for, recruiting and hiring the best 
candidates. How can we accelerate the Federal application, 
review, and selection process so that we don’t lose good talent to 
other sectors? 

The End-to-End Hiring Model discus.sed above was designed to measure the 
entire hiring process and reduce the number of days it takes, so agencies do not 
lose high-quality applicants. One of the areas this model addresses is improved 
communication between the agency and the applicant in all the steps of the hiring 
process. This model will also improve timeliness from the perspective of the 
selecting official. The standardization of vacancy announcements and application 
process will also reduce the number of days it takes to hire talent. 

It should also be noted that, in advance of these efforts, the Federal Government 
had made significant strides in accelerating the hiring process. Using our 45-day 
hiring model as a guide, agencies have been able to cut the average time to hire 
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in non-executive positions to 30-33 days, with approximately 79 percent of all 
positions being filled within 45 days. We will continue to improve, but these 
results reflect significant progress. 

OPM and the Chief Human Capital Officers Council have implemented a 
Management Satisfaction Survey, which helps agencies identify deficiencies in 
their hiring processes. Based on survey results and other information, agencies 
develop improvement plans to address these deficiencies. Agencies provide 
results of these initiatives to OPM through our ongoing assessment of progress in 
Human Capital Assessment & Accountability Framework implementation. 

OPM has also made headway in educating agencies on the availability and use of 
hiring flexibilities, and we will continue our efforts to (1) train agency Human 
Resources staff and hiring managers on these flexibilities, (2) promote the use of 
our Federal Hiring Flexibilities Resource Center and the Hiring Toolkit websites, 
and (3) consult with agencies on how best to use the flexibilities in building 
effective recruitment strategies. In addition, we recently incorporated video 
vignettes on various hiring flexibilities on our website to increase the reach of our 
training on hiring flexibilities. 

We should note that, as in the private sector, the emphasis needs to be on hiring 
the best candidates, and we need to balance efficiency with quality. 

Leadership Training 

OPM provides Governmentwide leadership training through programs such as the Center 

for Leadership Capacity. 

■ How many employees reeeive leadership training through these 
programs eaeh year? 

OPM offers public service management and leadership development designed for 
rising leaders in the Federal workforce. Those aspiring to executive levels 
journey through Individual Assessment and Development, and Management and 
Supervisory Skills seminars and programs in an open enrollment format that 
allows each individual to choose the right training at the right time. Additionally 
OPM develops leadership and management programs both as Governmentwide 
programs and as programs tailored to agency needs using targeted leadership 
program series and individual seminars, or through one-on-one forums. In FY 
2007 approximately 14,064 Government employees participated in OPM 
leadership training and development program. 

■ Will the Federal government have enough employees prepared for 
leadership positions when the baby-boomers retire? 

OPM developed the Strategic Leadership Succession Management Model. The 5- 
Phase Model helps agencies connect succession management to their strategic 
and operational goals, identify succession targets and analyze their talent pool, 
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develop and implement a succession management plan, and evaluate the results in 
order to refine strategies where needed. As a result of OP M’s assistance, all of 
the President 's Management Council (PMC) agencies are implementing approved 
succession management programs. 

In addition, OP M requires agencies to report on their bench strength - defined as 
talent positioned to take on more responsibility. Each year agencies establish 
bench strength targets relative to their workforce planning attrition rates and 
succession management strategies. Agencies develop leadership development 
programs and initiatives to meet their specific mission requirements and goals. 

The requirement to report on bench strength targets and results extends beyond 
the scorecard and is a metric for the Systems, Standards, and Metrics and will be 
reported in an agency’s Human Capital Management Report. Under the PMA 
and scoring umbrella, an agency can lose a checkmark and status if they fail to 
set and meet their bench strength targets. 

FEHB Costs 


0PM manages the Federal Employees Health Benefits Program. While health care costs 
across the country have dramatically increased, 0PM has been able to hold Federal 
employee health insurance costs to about a 2 percent increase in 2007 and 2008. 

■ How have you been able to control Federal employee health 
insurance costs and can you continue to do so in the future? 

The Federal Employees Health Benefits (FEHB) Program is a competitive model 
with a variety of health plan options from which Federal employees and retirees 
can select to meet their unique health care needs. FEHB carriers compete to 
attract enrollees by offering affordable health options. We attribute the low 
premium increases to this market competition, an example, recent efforts 
0PM has made to promote market-based competition include encouraging 
carriers to offer lower-cost options and options that include consumer-driven 
plans with health savings accounts. 

OPM has also allowed carriers to use excess reserves to mitigate rate increases. 
Excess reserves are created when carriers have better than expected claims 
experience. This feature of the program allows OPM and carriers to ensure that 
there is an appropriate balance between the reserves set aside to pay future 
claims and the premiums charged to enrollees each year. OPM’s actuarial staff 
continuously reviews the financial reserve status of participating carriers in 
anticipation of annual rate negotiations. As we have done in past years, we 
allowed carriers to draw down on these reserves for the 2007 and 2008 contract 
terms to partially offset the premium increases which otherwise would have been 
needed. We will continue to conduct tough rate negotiations in the future so that 
we are able to continue offering health plan choices with affordable premiums. 

Last, we will continue to encourage FEHB carriers to explore measures that are 
responsive to the needs of enrollees, add value to their healthcare coverage and 
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ultimately assist in mitigating increases in healthcare costs. By continuing to 
focus carriers ’ attention on benefits for preventive care and on the management 
of benefits for chronically ill patients, we are addressing the needs of enrollees at 
both ends of the patient spectrum. We believe this approach will ultimately assist 
carriers in mitigating their benefit costs. 

Qualified Information Technology Staff 

The Federal budget includes $71 billion for information technology. Information 
technology is an integral tool for almost all the Federal govenunent’s activities. Yet, 
historically the Federal government continues to have difficultly developing new 
complex information technology projects such as IRS’s Business System Modernization 
program, the FBI’s failed case management system, the National Archives’ Electronic 
Records Archive, and the Census Bureau’s failures to develop a handheld computer 
device for enumerates to use for the 2010 census. 

■ What are you doing to help agencies attract and retain 
professional IT staff? 

0PM, in partnership with the Federal Chief Information Officers Council, 
designed, developed, and implemented an assessment focused on the information 
technology (IT) workforce. The IT Wortrforce Capability Assessment Survey was 
administered to Federal employees in IT occupations in 2003, 2004, and 2006. 
The assessment allowed agencies to determine where high-risk competency gaps 
were in their IT workforce and then develop plans to address those identified 
gaps. 0PM required agencies to set competency gap closure targets based on the 
assessment results, develop and implement improvement plans, and report on the 
results. Agencies have made great strides in reducing competency gaps for IT 
positions through hiring, training, mentoring, certification, and other initiatives. 

We also host Federal Career Days which are targeted recruitment and 
educational sessions held at universities and colleges across the country, 
including Duquesne University, the Ohio State University, Louisiana State 
University, and the University of New Mexico. The events provide forums for 
Federal agency representatives to introduce students to exciting Federal careers 
and build long-term recruiting relationships with the participating schools. 

Schools are chosen primarily because of their strong curricula in the areas of 
information technology, engineering, national security and criminal justice, 
business and accounting, science and environment, medicine and public health, 
and/or foreign languages. We are planning several additional Federal Career 
Days this year and are involving our Federal Executive Boards and Federal 
Executives Association in marketing these events to maximize attendance. 

In addition, agencies have a number of compensation tools they can use to attract 
and retain employees in information technology management and other 
occupations for which they are experiencing staffing problems. These tools 
include recruitment, relocation, and retention incentives; student loan 
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repayments; and special rates. Information on these tools, including fact sheets 
and Qs and As, are available on OPM's website. In addition, OP M provides 
updates and guidance to agencies on these compensation flexibilities through 
periodic interagency forums. For example, OPM conducted an interagency 
forum on recruitment, relocation, and retention incentives on March 11, 2008. 

Also, OPM is revising the qualification requirements for the Information 
Technology Management Series, 2210. The overall goal is to provide an easy-to- 
understand, common language for GovernmeniM’ide use without losing the 
flexibility to accommodate the varying and highly specific technical requirements 
of these positions. Finally, OPM is also working with the Chief Information 
Officers Council to define Enterprise Architecture positions, an emerging critical 
need for the Federal IT community. 

* Do agencies need special pay authorities to attract specialists in 
information technology, project and contract management? 

As mentioned above, agencies currently have a variety of pay flexibilities they can 
and do use to attract specialists in information technology and project and 
contract management. For example, OPM has approved higher special rates of 
pay under six different special rate schedules for entry-level IT management 
specialists worldwide. If new or higher special rates are needed to help recruit or 
retain information technology management or other specialists, an agency may 
ask OPM to do so at any time, and OPM will coordinate with other affected 
agencies, as appropriate. 

Also, agencies may use recruitment, relocation, and retention incentives to 
address staffing issues. For example, in OPM’s Recruitment, Relocation, and 
Retention Incentives Calendar Year 2006 Report to Congress, agencies reported 
paying 72 recruitment incentives, 32 relocation incentives, and 864 retention 
incentives to IT management specialists and 3 1 recruitment incentives, 58 
relocation incentives, and 255 retention incentives to contracting specialists. 
Additionally, 199 IT management specialists and 130 contracting specialists 
received student loan repayments in Fiscal Year 2006. Information on the use of 
these pay flexibilities in 2007 will be available later this year. 


President’s Management Scorecard 

In your testimony you mention that 17 of 26 agencies reporting under the President’s 
Management Agenda Scorecard have met the standards set forth by the Scorecard. 

■ Could you please elaborate on the President’s Management 
Agenda Scorecard and how the methodology by which you assess 
the agencies participating in the program? 

Since the inception of the President’s Management Agenda (PMA), OPM has led 
the human capital initiative of the PMA. Drawing on the Human Capital 
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Standards for Success (developed in consultation with OMB and GAO), OPM 
designed the Human Capital Assessment & Accountability Framework (HCAAF) 
to measure each agency ’s ability to maintain a robust workforce. 

To drive Governmentwide institutionalization of the HCAAF, OPM sets annual 
standards for agencies to achieve. These standards are based on OPM analysis 
of a range of data related to current and projected needs in Federal human 
capital management. Through our Human Capital Officers, M’e engage with 
individual agencies to create plans for meeting these standards. These plans 
include quarterly deliverables and milestones that OPM reviews to assess agency 
progress toward meeting the standards. Currently, OPM is validating existing 
elements on the scorecard to ensure agencies have fully institutionalized the 
standards and have incorporated a new strategy for human capital management 
in the 21^' century. 

OPM is currently developing expectations for the upcoming transition year. These 
expectations will build upon the progress made over the last six years and set 
standards for agencies ' progress in strategic human capital management. OPM 
will continue to hold agencies accountable for measurable results in human 
capital. 
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Thursday, April 3, 2008. 

GENERAL SERVICES ADMINISTRATION 
WITNESS 

LURITA DOAN, ADMINISTRATOR OF GENERAL SERVICES, GENERAL 

SERVICES ADMINISTRATION 

Chairman Serrano’s Opening Statement 

Mr. Serrano. The subcommittee will come to order. Good morn- 
ing to all. 

The subcommittee will hear testimony today on the subject of the 
fiscal year 2009 budget request of the General Services Administra- 
tion, GSA. GSA has been supporting Federal agencies and their 
workers since 1949 by acquiring goods and providing services and 
facilities to support the needs of those agencies. The GSA performs 
a wide range of services, from the construction of Border Patrol sta- 
tions to the management of many e-gov initiatives. Additionally, 
the GSA coordinates and evaluates governmentwide policies related 
to the management of government property, technology, and ad- 
ministrative services. 

With all of these duties, it is important to ensure that GSA con- 
ducts itself in an unbiased and fair manner in negotiating and 
awarding contracts for the very services our government uses on a 
daily basis. I am especially troubled by the refusal of a vendor, the 
fairness of whose contract has been called into question, to cooper- 
ate with an inspector general investigation into the matter. Addi- 
tionally, I am concerned about the recent court ruling ordering 
GSA to stop work on a $50 billion contract award. I believe that 
all of us here owe an obligation to ensure that money spent by the 
GSA is money well spent. And to do that, we must have coopera- 
tion from all sides, both at the GSA and by the private vendors 
hired. 

Today we welcome back GSA Administrator Lurita Doan to dis- 
cuss her agency’s fiscal year 2009 budget. This is Ms. Doan’s sec- 
ond appearance before this subcommittee in support of her agency’s 
budget request. 

While much of GSA’s activity is driven by fees, approximately $8 
billion of the budget request will require action by this sub- 
committee. This year’s request includes some interesting proposals, 
including a new pilot program for real property disposal, as well as 
requests to reorganize some of the agency’s citizen services. Addi- 
tionally, the request includes funding to assist agencies in the Pres- 
idential transition. 

Administrator Doan, this subcommittee looks forward to the re- 
marks you will make today. I would like to ask you to please keep 
your opening statement to 5 minutes. Your entire written state- 
ment will be submitted for the record. 
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At this time I would like to remind you, Ms. Doan, that Mr. Reg- 
ula will he leaving Congress at the end of the year. So, you know, 
renaming every building in his State is not improper since he did 
not ask for it. It would be improper if he asked for it. I am not ask- 
ing for it either. I am just saying it is not a bad idea. 

Mr. Serrano. Mr. Regula. 

Mr. Regula’s Opening Statement 

Mr. Regula. Thank you, Mr. Chairman. You said it just exactly 
right. I was kidding. 

Well, we are happy to welcome you, Ms. Doan, and you do have 
a very important responsibility. It is one of those unsung parts of 
the Federal Government that most people do not have any idea 
what is involved. Nine thousand different buildings, historic struc- 
tures, management of government operations. It is really a man- 
agement challenge. And I am sure one of the really great chal- 
lenges you must have is maintenance. I chaired the Interior Sub- 
committee of Appropriations for several years, and that was one of 
the big challenges that we had; and also as a member of the Smith- 
sonian Board for several years, the same thing. And I am sure you 
find this true. Fixing up buildings and doing the heating system 
and electric and all that is not glamorous, and I would suspect, and 
maybe you want to comment on this, it adds some real challenges 
to ensure that there is adequate maintenance of these 9,000 or so 
structures. 

I guess it goes back for me at least a little bit, having grown up 
and still living on a farm, if you do not fix the roof, the barn is 
going to fall down eventually because of the water damage. And 
you must have the same kind of a challenge of maintenance. And 
so we will do all we can to help your agency meet these challenges. 
And they are always expensive. 

Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. 

Mr. Serrano. So if you do not fix the roof, the barn will leak? 

Mr. Regula. Absolutely. 

Mr. Serrano. Here I grew up and still live in an apartment 
building. If the guy upstairs overflows his sink, is that similar? 

Mr. Regula. Yeah, very similar, although you do not have a 
mound full of hay underneath it that is going to rot. 

Mr. Serrano. No. 

Mr. Regula. There may be other dimensions to it. 

Mr. Serrano. Just a rug, and it will stink for the next year. This 
is wonderful. It is a shame that he is leaving, because we could 
have made an incredible standup duo. 

Ms. Doan. There is still time. 

Mr. Serrano. There is still time. 

Ms. Doan. Please. 

Administrator Doan’s Testimony 

Ms. Doan. Chairman Serrano, Ranking Member Regula, and dis- 
tinguished members of the subcommittee, I am honored to appear 
before you today in support of GSA’s 2009 budget. I have submitted 
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a written statement, and I thank you for entering it into the 
record. 

A year ago I came before the subcommittee and reported that 
GSA had made some difficult, necessary, but innovative choices de- 
signed to improve our service to our customers and provide a better 
return on taxpayer dollars. I am pleased to report that GSA has 
made significant progress. The budget is balanced, we had a clean 
audit. Yesterday the GSA’s 2007 Performance and Accountability 
Report was awarded the Cetificate of Excellence from the Associa- 
tion of Government Accountants, and this is the highest recognition 
in Federal Government management reporting. We are really 
proud of that. 

We leverage the buying power of the Federal Government to pro- 
vide quality workplaces, best-value products, services and solu- 
tions, and we also provide government services and information to 
citizens. Last year USA.gov and GobiernoUSA.gov received more 
than 100 million visits. 

GSA’s fiscal year 2009 planned total obligations are 20.973 bil- 
lion, with over 20 billion of these funds coming in the form of cus- 
tomer reimbursements for purchases or rent paid for space under 
GSA jurisdiction, custody or control. 

GSA is a real bargain. We are requesting appropriations of 706.4 
million, which is really just 2.2 percent of the total budget. For the 
Public Buildings Service, GSA requests 8.387 billion in new 
obligational authority. And of these funds, 620 million are re- 
quested for the construction and acquisition of critical facilities for 
the Department of Homeland Security, the FDA and the Judiciary. 
We also request new obligational authority of 692 million to ad- 
dress the backlog of repairs and projects. 

I would like to urge the committee to support the consolidated 
DHS headquarters at St. Elizabeths West Campus in Washington, 
D.C. We believe that the consolidation is a high priority both for 
GSA and for the administration. We have experience as stewards 
of over 425 historic properties, and GSA can preserve this historic 
landmark, while providing DHS with a consolidated campus and 
home for the agency, and avoid hundreds of millions of dollars in 
rent payments over the life of the project. 

We also request 36.6 million for items that will conserve water 
and energy in Federal buildings between major renovations. GSA 
is doing truly exciting work in this area, and we have just com- 
pleted a 1-megawatt solar power system located on 6 acres at our 
Denver Federal Center. We are going to be planning a dedication 
in June of this year at the solar park, and I invite all the members 
of this committee to join us for that ceremony. 

GSA is also the Nation’s premiere procurement agency. Since 
creating FAS, the Federal Acquisition Service, in May of 2007, we 
are recognizing the gains from our reorganization and the elimi- 
nation of red tape, as well as the reassignment of underutilized em- 
ployees to more demanding requirements. 

But our budget is important for what it does not contain. Our ef- 
forts to create a better working environment, to reward innovation 
and creativity is directly helping GSA to retain our existing con- 
tracting officers. So I am happy to report that as a result, GSA is 
one of the few agencies that will not be requesting new authorities 
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to hire a large number of new contracting officers. GSA has devel- 
oped a more aggressive telework strategy that will encourage eligi- 
ble government employees to telework. And GSA has expanded our 
offerings in State and local government, and for the first time these 
governments are able to save taxpayer dollars by leveraging the 
overall purchasing power of GSA. And I am pleased to say that our 
State and local government purchases are now one of the fastest- 
growing programs in our portfolio, and the taxpayers are benefiting 
from these lower costs. 

Just to summarize, I began my tenure as the Administrator 
fighting against wasteful spending and duplicative costs within the 
Federal Government. We have submitted a fiscally responsible 
budget request, representing the minimum resources required to 
continue GSA’s commitment to excellence in the business of gov- 
ernment. Where possible, we have returned funds and imple- 
mented planned savings ahead of schedule. And I am particularly 
pleased that GSA has identified a number of cost-cutting and 
wasteful sources of Government spending, any of which I will be 
happy to discuss in detail. 

I am committed to ensuring that the funds entrusted to GSA, 
which represent the hard-earned tax dollars of our citizens, are 
used in a prudent manner. We have a great workforce at GSA. We 
are doing innovative work on several important national initiatives. 
Approval of our budget is vital to help us achieve our mutual goal 
of providing superior service to our client agencies and, by exten- 
sion, the public. I look forward to continuing the discussion of our 
fiscal year 2009 budget request with you and with the members of 
your subcommittee and with the staff. Thank you. 

Mr. Serrano. Thank you for your testimony. 

[The information follows:] 
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Chairman Serrano, Ranking Member Regula, and Distinguished Members of the 
Subcommittee, I am Lurita Doan, Administrator of General Services. I am pleased to 
have this opportunity to appear before you today to support the agency’s fiscal year 
(FY) 2009 budget request. 

A year ago, I came before this Subcommittee and told the Members that the General 
Services Administration (GSA) had made some difficult but necessary choices designed 
to improve service to GSA’s customers and provide a better return on taxpayer dollars 
entrusted to the agency. This year, I am pleased to report that GSA has made 
significant progress. The budget is balanced. We have a clean audit. We have 
restored and strengthened the trust and confidence of our largest customers: 
Department of Defense and the Courts. And GSA is working as One GSA, with One 
Voice so that we can better serve our customer agencies. Congress, and the American 
people. 

The agency is continuing down this path. GSA is upholding its mission to leverage the 
buying power of the Federal Government to acquire best value for taxpayers and our 
Federal customers. We continue to move forward - fulfilling our role as stewards of 
Federal space and property, providing quality workplaces, serving as the primary source 
for best-value products, services and solutions, and as innovators in anticipating the 
Federal Government’s current and future needs and as providers of Government 
information for citizens. There is no need for other agencies to duplicate our mission, 
which would increase the cost of these services to the American taxpayer. 



261 


GSA’s FY 2009 budget request is the first budget submitted within the framework and 
under the direction of GSA's 2007-2012 Strategic Plan. The budget request before the 
Committee would allow us to put into action the principles and vision of our new 
Strategic Plan. The budget would provide the resources necessary for GSA to lead the 
Federal Government in acquisition services, asset management, business solutions, 
and management policies. 

GSA’s Strategic Plan answered President Bush’s challenge to all Federal agencies to 
create a Government that is more citizen-centered and results oriented. The plan 
established a refocused mission, along with new strategic goals and a reaffirmation of 
the agency's core values. The GSA core values of “INTEGRITY", “ACCOUNTABILITY 
and TRANSPARENCY in OPERATIONS”, and “EFFECTIVE LEADERSHIP and 
RESPONSIBLE DECISION-MAKING” are integral to our business success and the 
foundation of the budget request before you. My roots are in the small business 
community and it is deep within my nature to try and do more with less. 

On the topic of small business, last year I stood before this Subcommittee and GSA had 
a failing grade on our small business procurement practices from the Small Business 
Administration (SBA). 
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This year, I am pleased to report that GSA has increased our small business 
procurement from 32 percent in 2006 to 34 percent in 2007. Last month, the Small 
Business Administration released its Procurement Scorecard for the first half of FY 
2008, and I am proud to report that GSA has a progress rating of GREEN. GSA scored 
100-percent on all of the nine evaluation measures. Additionally, SBA's report 
highlights GSA’s top-level agency commitment to small business contracting in its “Best 
Practices" section, pointing out that I have required small business goals as part of each 
of GSA’s 1 1 Regional Administrators’ annual performance evaluations. 

FY 2009 BUDGET REQUEST 

GSA’s FY 2009 request is an “honest’’ budget. Where possible, we have returned 
funds and implemented planned savings ahead of schedule. We have proposed a 
number of realignments of funds to match resources with the organizations within GSA 
that are responsible for program delivery, increasing accountability and transparency. 
This is a fiscally responsible budget request, representing the minimum resources 
required to continue GSA’s commitment to excellence in the business of government, 

GSA’s FY 2009 planned total obligations are $20,973 billion, with over $20 billion of 
these funds flowing to GSA from customer reimbursements to revolving funds for 
purchases of goods and services or as rent paid for space in Federally-owned and 
-leased buildings under GSA jurisdiction, custody or control. We are requesting 
appropriations of $706.4 million in FY 2009, just 2.2% of the total budget. GSA’s 
request includes $525 million for the Federal Buildings Fund, $172.9 million for GSA 
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operating appropriations, and an additional $8.5 million to support the transition to a 
new Presidential Administration following the November 2008 general election. GSA 
supports Presidential Transition by providing office space, furniture, and information 
technology equipment and services to both the incoming and outgoing administrations. 


PRESIDENTIAL TRANSITION 

GSA has requested $8,520 million for the Presidential Transition Fund, to provide for 
the orderly transfer of Executive power following this November’s general election, 

GSA has a long and proud history of providing logistical support to both the incoming 
and outgoing Presidential administrations. In the FY 2009 transition, GSA will provide 
office space, furniture, telecommunications and Information Technology equipment and 
services, and a variety of other administrative services to both the incoming and 
outgoing administrations. 

GSA’s request includes $5.3 million for the Incoming administration, to provide the 
President-elect and Vice-President-elect with suitable office space, payment of 
compensation for office staffs and personnel detailed from Departments and agencies, 
procurement of experts or consultants, and payment of travel, subsistence and other 
necessary expenses. 

We have also requested $2.22 million for the Outgoing administration, to provide the 
outgoing President and Vice President with services, facilities, and personnel necessary 
to wind up affairs, and $1 million for the orientation for key prospective Presidential 
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appointees. Orientation funds would provide for briefings, workshops, or other activities 
to acquaint key prospective appointees of the President-elect with the types of problems 
and challenges that they will be confronted with prior to assuming the responsibility of 
their positions after the inauguration. 

PUBLIC BUILDINGS SERVICE (PBS) 

In support of our mission, the Public Buildings Service of GSA has continued to 
strengthen the agency's relationship with key clients. GSA personnel, especially PBS 
Commissioner David Winstead, have worked closely with clients such as the Federal 
Judiciary and the Department of Homeland Security to support their needs for more 
efficient space requirements. 

In my tenure as Administrator, I personally have visited GSA’s land ports of entry on the 
Nation's northern and southern borders to work with the Department of Homeland 
Security in developing a plan to provide greater security and to relieve delays and 
inefficiencies at the land ports of entry. Years of inattention and rapid growth in trade 
with Mexico and Canada have turned these gateways into choke points where delays 
need to be reduced. I have made rectifying this situation one of my top priorities for 
2008. Over the past several months, GSA has: encouraged state and local leaders to 
send us practical solutions to relieve congestion; and urged greater participation from 
the private sector, as infrastructure enhancements are a perfect opportunity for public- 
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private partnerships. I want to thank the Members of this Committee for their support for 
the land ports of entry program and ask for your continued backing for this year’s 
request. 

GSA also continues to work with DHS to provide critically needed facilities for a 
consolidated headquarters campus at St. Elizabeths West Campus in the District of 
Columbia. We were extremely disappointed that last year’s appropriations act did not 
fund this project even though the House version and Senate Committee versions of the 
bill had funding designated for this project. The consolidation at St. Elizabeths is the 
Administration’s highest priority for new construction. I hope we can be more 
convincing this year of the importance of this project to the safety of our communities 
and neighborhoods around the country. 

Currently, elements of DHS are located in more than 6 million square feet of Federally- 
owned and -leased space in about 40 locations throughout the Washington, DC area, 
in many instances these locations reflect the housing plans of the many different 
agencies that pre-dated the establishment of DHS as a consolidated agency. DHS's 
mission, the protection of our homeland, is vital and requires an integrated approach. 

St. Elizabeths is a National Historic Landmark. GSA is a steward of more than 425 of 
this nation’s historic properties, including 11 individually listed National Historic 
Landmarks and 52 buildings that contribute to National Historic Landmark districts. As I 
told the Advisory Council on Historic Preservation last November, when I look at a 
project like the West Campus of St. Elizabeths, I’m filled with promise and pride. We 
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can preserve this wonderful landmark while strengthening national security and bringing 
economic development to a historically, culturally, and strategically valuable area of our 
Nation's capital. And St. Elizabeths, as the new home for DHS, will offer hundreds of 
millions of dollars in avoided rent payments over the life of the project. I sincerely hope 
this is the year we are able to move beyond the status quo, because Mother Nature and 
her deteriorating effects on these historic structures are the only winners now. 


Our FY 2009 budget requests $8,378 billion in New Obligational Authority (NOA) for the 
Public Buildings Service. The Construction and Acquisition Program reflects $620 
million in NOA which will provide funding for critical facility projects for DHS, the Food 
and Drug Administration (FDA), and the Judiciary. The request includes: 

• $426 million for two agency consolidation projects 

o $347 million DHS Consolidation in Washington, DC 
o $79 million FDA Consolidation in Montgomery County, MD 

• $74 million for 2 land ports of entry facilities in San Ysidro, CA and Portal, ND 

• $110 million for the U.S. Courthouse in San Diego, CA 

• $10 million for environmental remediation at the Denver Federal Center in 
Lakewood, CO 

Within the Capital Investment Program, Repairs and Alterations (R&As) remain an 
important GSA priority. To address the backlog of R&A projects, we request NOA of 
$692 million. The R&A program focuses on the highest priority projects based on 
GSA’s continuing effort to evaluate and restructure our real property portfolio. 


Page 7 



267 


The request includes: 

• $215 million for three major modernization projects 

o $51 million for the Eisenhower Executive Office Building in Washington, 

DC 

o $153 million for the Dirksen Courthouse in Chicago, IL 
o $11 million for the New Bern, NC U.S. Post Office and Courthouse 

• $91 million for two limited scope projects 

• $350 million for non-prospectus level projects 

• $36.6 million for Energy and Water Retrofit and Conservation Measures 

To support our operating programs, GSA requests $150 million for the Installment 
Acquisition Payments Program; $4.7 billion for the Rental of Space Program, which will 
provide for 188 million rentable square feet; and $2.2 billion for the Building Operations 
Program. 

Since passage of the Energy Policy Act of 2005, numerous legislative actions, executive 
orders, and policies have increased the energy, water, and fuel conservation goals for 
the Federal Government, culminating in the challenging Energy Independence and 
Security Act of 2007. To address the new requirements for conservation in Federal 
buildings, PBS has refocused its energy program. PBS is requesting $36.6 million for 
upgrading HVAC and lighting systems, advanced metering, water conservation, 
renewable energy projects, and many other items that will conserve energy in Federal 
buildings between major renovations. This request is in addition to energy conservation 
funds incorporated into line item Repairs and Alterations project requests. 


Page 8 



268 


In addition to the Energy and Water Retrofit and Conservation program, PBS 
incorporates many sustainable design principles and conservation measures in the 
design, construction, repair, and management of Federal buildings. For example, 100 
percent of new construction projects in fiscal year 2007 were registered for LEED 
certification, which measures sustainable design and construction. Energy audits and 
environmental risk assessments are performed on a regular basis to determine where 
resources should be focused. Environmental training is provided to GSA employees 
and is shared with customer agencies. A commissioning program is undenway to 
ensure that building systems are working efficiently upon completion of a construction 
project. These initiatives as well as other environmental measures will promote efficient 
energy use and environmental stewardship in the Federal inventory. These programs 
not only benefit the environment but, because GSA ranks projects according to life- 
cycle cost effectiveness and gives preference to projects with the highest return on 
investment, every tax dollar spent now on energy conservation and efficiency generates 
savings over the life of these enhancements. 

As an example of some of the creative ways GSA is finding solutions to reduce the 
Federal Government’s reliance on fossil fuels, I would point to the Denver Federal 
Center (DFC), This year’s budget request includes funding for environmental 
remediation at the DFC, but GSA has a vision to make the DFC one of the most 
sustainable campuses in the country by 2020. A major component in attaining this 
vision is the DFC Solar Park. The solar park is a one megawatt system comprised of 
6,192 panels located on a six-acre strip of land adjacent to Sixth Avenue - a location 
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visible to the thousands of commuters that travel this busy corridor every day. On 
December 31, 2007, construction was completed and the solar arrays started producing 
power and earning renewable energy credits. GSA is planning a dedication event for 
the solar park and I hope that members of this Subcommittee will be able to join us for 
the ceremony, 

OPERATING APPROPRIATION REQUEST 

While only $172.9 million of GSA’s proposed budget is funded through direct 
appropriations to GSA’s operating accounts, the activities they enable GSA to perform 
are critical. These funds support GSA's Office of Governmentwide Policy, the Operating 
Expenses activities, the Electronic Government Fund, the Former Presidents, and the 
Federal Citizen Information Center (FCIC) Fund. 

On a related matter, we are asking permission to fund all of the components of GSA's 
Office of Citizen Services from the FCIC Fund. This realignment would involve a 
transfer of funding from GSA's Operating Expense appropriation and a renaming of the 
fund to the “Federal Citizen Services Fund." This change will improve the budgeting 
and management of the Office of Citizen Services. It also more properly reflects its 
citizen-oriented mandate and its broad range of services available via numerous 
channels, including on the web at USA.gov and GobiemoUSA.gov, and through email, 
publications, and telephone. 
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The $1 1 .314 million net increase requested for GSA operating appropriations includes 
increases for the Federal pay raise and inflation, along with proposed program 
increases to: 

• satisfy GSA’s assigned role in Executive Branch emergency response and 
recovery activities, 

• provide additional staffing and training support for the Federal Acquisition 
Institute, supporting all Federal civilian agency’s acquisition professionals, and 

• reflect for the addition of President George W, Bush to the Allowances and Office 
Staff for Former Presidents. 

Federal Acquisition Service (FAS) 

Since creating the Federal Acquisition Service from the Federal Technology Service 
and the Federal Supply Service in May of 2007, we have seen an increase in savings 
and organizational efficiencies. FAS, under the leadership of Commissioner Jim 
Williams, is supporting our Federal customers as the premier acquisition source in the 
areas of fleet management, sen/ices, supplies, and technology. We offer approximately 
12 million supplies and services to our customer agencies throughout the U.S. and at 
worldwide locations that are strategically aligned with our military customers. 

Financially, FAS is continuing to refine its resource requirements to meet the needs of 
its customers. As the Members of the Committee are aware, the Assisted Acquisition 
Service (AAS) portfolio has been operating at a loss over the last three years. These 
losses have been a drain on the other FAS business lines, which are all designed to 
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operate around the break-even point. I am pleased we are bringing this area's budget 
into balance without losing any employees. FY 2009 budget changes primarily consist 
of inflation adjustments, including the Federal pay raise, and projects required in order 
to maintain effective operations. 

The most significant change is the movement of FTEs from the AAS portfolio to other 
FAS portfolios and other parts of GSA to allow AAS to reduce its costs to break even. 
These changes, representing about 250 personnel, are occurring without buyouts or 
reductions in force. I expect this realignment to be completed within FY 2008 and be 
fully implemented in the coming months, and I am pleased that all of this could be 
achieved without negatively impacting our workforce. 

Another key priority for the agency is the GSA VETS GWAC, a small business set-aside 
contract for service-disabled, veteran-owned small technology firms. President Bush's 
Executive Order 13360 directs all Federal agencies to develop and implement 
strategies to meet a goal of at least 3 percent for participation by service-disabled 
veteran businesses in Federal contracting. GSA recently formed a “TWENTY-ONE 
GUN SALUTE TEAM" that will help GSA and other agencies achieve the President’s 
goal. In GSA's case, this represents $143 million going to firms owned by service- 
disabled veterans, and I am pleased to report that we are on target to exceed this goal 
in the current fiscal year. 
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GSA is also working with small businesses as part of the Federal Strategic Sourcing 
Initiative (FSSI), where 11 of the 13 businesses holding blanket purchase agreements 
for office supplies are small businesses, including 8(a) certified, women- and veteran- 
owned businesses. GSA has been on the forefront of the FSSI, working to develop 
multi-agency solutions for office supplies, as well as express and ground domestic 
delivery services and wireless telecommunications expense management (TEM) 
services. The FSSI solution for delivery services involves more than 50 agencies and 
the Government saved approximately $16.7 million in Fiscal Year 2007 over the original 
GSA schedule prices. And based on preliminary estimates, 0MB believes agencies 
can save 25 to 40 percent off their wireless bills by using the FSSI TEM solution. 

As well, GSA actively encourages our Federal agency customers to buy “green" when 
shopping for goods, services and workspace. Through the use of a specially designed 
page within GSA Advantage, customers are able to shop by "Environmental Specialty 
Category.” 

This application enables customers to search for items ranging from products and 
services that are environmentally friendly, which contain recycled content, or which are 
bio-based, to name a few options. Customers are able to save time and make informed 
procurement decisions, as GSA has brought a wide range of products to a common 
procurement tool. In addition to offering environmentally friendly products, GSA also 
has a Multiple Award Schedule (Environmental Services, GSA Schedule 899) that is 
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dedicated to environmental services. This schedule provides access to services from 
environmental clean up and remediation, to waste management and recycling services, 
to consulting services. 

The GSA Vehicle Leasing program (GSA Fleet), which enables agencies to fulfill their 
missions and meet their environmental responsibilities, is another integral component of 
GSA’s “green” solutions initiative. Currently, the GSA Fleet contains over 70,000 
alternative fuel vehicles (AFVs) that are leased to customers to meet their transportation 
needs. The use of AFVs across the Federal government helps to reduce petroleum 
consumption, introduces more efficient vehicles into the Federal fleet and reduces 
greenhouse gas emissions. This GSA program also helps agencies better meet the 
requirements of President Bush's Executive Order 13423, “Strengthening Federal 
Environmental, Energy, and Transportation Management." 

SUMMARY STATEMENT 

I began my tenure as the Administrator of General Services determined to fight against 
wasteful spending and duplication of costs within the Federal Government. I am still 
committed to ensuring that the funds entrusted to GSA, representing the hard-earned 
tax dollars of our citizens, are used in a prudent manner. My commitment is reflected in 
this budget request and in the GSA Enhancement Act of 2008, a comprehensive 
legislative package sent to Congress earlier this year that would improve the operations 
of the Federal Government in areas ranging from increased child care center flexibility 
to emergency leasing during disasters. My task, and the task of everyone at GSA, is to 
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keep building on our recent successes and fulfill GSA's mission to leverage the buying 
power of the Federal Government to acquire the best value for taxpayers and our 
Federal customers while exercising responsible asset management. Approval of our 
budget request for FY 2009 is a vital component in helping us achieve our mutual goal 
of providing the best use of taxpayer funds. 


CLOSING STATEMENT 

Mr. Chairman, this concludes my formal statement. I look forward to continuing this 
discussion of our FY 2009 budget request with you and with the Members of the 
Subcommittee. 
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SPANISH-LANGUAGE SERVICES 

Mr. Serrano. Before I begin my series of questions I had 
planned to ask you, I look at the presentation board you have dis- 
played. We have some folks in this country, I would call them mis- 
guided folks, who think that English has to be the official language 
of government and of the country. It is, but they think it has to 
be made official through a law. Do you catch any flak for having 
information in Spanish — do you get any e-mails, people telling you 
not to be doing this? 

Ms. Doan. Absolutely not. This is probably one of our most pop- 
ular Web sites, the GobiernoUSA.gov. When we launched it last 
year, it was widely praised. It is enormously popular, as you can 
see, from 100 million hits. This is no small achievement. I think 
it has been enormously successful. And I will say coming from New 
Orleans, where we, of course, consider ourselves a bilingual State, 
no problems there. 

Mr. Serrano. Right. Right. So you have not gotten any e-mails 
or anything of people complaining? 

Ms. Doan. Not to my knowledge. 

Mr. Serrano. That is interesting. I will show you some of the e- 
mail I have. But anyway. 

Ms. Doan. If I could say, this is a site designed to aid the Amer- 
ican public. 

Mr. Serrano. We know that. Sure. 

Ms. Doan. However we can reach out to them, whether it is in 
English, whether it is in Spanish, that is what is important, to get 
that information out to them in a way that they can use it. 

Mr. Serrano. I congratulate GSA on that. It is very important. 

Ms. Doan. Thank you. 

BUILDING PROJECT PRIORITIZATION 

Mr. Serrano. I would like to start with a few questions about 
construction and renovation of buildings. Your budget request in- 
cludes $620 million for new construction projects, over $400 million 
of which is for the Department of Homeland Security. With the 
competing demands of other projects, such as courthouses and the 
headquarters for EDA, for example, how does your agency decide 
what project is a priority? Are the affected agencies engaged 
throughout the budget-formulating process, or is the decision-mak- 
ing process centralized at GSA or 0MB? 

Ms. Doan. GSA has always tried as much as possible to follow 
the priorities of our customers. As you know, we are an agency who 
gets most of its funding from our customers using our services or 
our goods. So when we compile these lists, we work very closely, 
for example, with the Department of Homeland Security, and they 
identify what their priorities are. They submit them to us, and 
then we incorporate them, wherever financially possible, into our 
budget. We do the same with the U.S. courts as well as with our 
other government customers. 

Mr. Serrano. I see. So the decision is made in a joint effort. Who 
would advise you on which projects to move on? 

Ms. Doan. It is very basic, because the customers, DHS, for ex- 
ample, has said that having a home, a home where everyone is col- 
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located, is their number one priority. For example, in this year they 
said their number two priority is the San Ysidro, the largest port 
of entry in the United States. It is very easy to know where you 
have to go when you have a customer who identifies for you what 
the priorities are. 

And the same is true with the Administrator of the Courts. They 
give us letters; we meet with them on a regular basis. Our PBS 
Commissioner and our Deputy Commissioner probably talk to them 
daily, on a regular basis, and they identify the priorities. It makes 
it very simple when you lay that out. At the same time, obviously 
we have fiscal constraints, and we have to balance those require- 
ments within those fiscal constraints. 

Mr. Serrano. Any complaints recently about folks who feel their 
project should be ahead of somebody else’s that you would be will- 
ing to tell us? 

Ms. Doan. I think there are always folks who would love to be 
able to see their project move to the top of the list. There is no de- 
nying that we have an enormous number of truly important and 
critical needs throughout the United States, and that is why it is 
so important to go to our sister agencies and rely on their guidance 
and advice. 


REAL PROPERTY DISPOSAL PILOT PROJECT 

Mr. Serrano. Ms. Doan, I understand your budget request in- 
cludes a proposal for a real property disposal pilot program. Please 
explain the details of this request and how it differs from other real 
property disposal programs requested as a governmentwide general 
provision, which the committee has rejected in past years. 

Ms. Doan. I think what is really important about this is that one 
of the things that it offers is this new authority to allow for the 
redeployment services to other agencies. A lot of times it seems like 
some of the agencies are not willing to dispose of property because 
it actually costs money for them to do the assessment to determine 
whether or not the property should be disposed of, and so perhaps 
sometimes these properties are lying vacant, underutilized. 

This new authority allows us to provide this redeployment serv- 
ice, this assessment, to the agencies, and then we can then be re- 
funded through the disposal process for any costs to do that assess- 
ment. At the same time, it also allows us to return a portion of 
those proceeds from the sales to the Federal Building Fund and 
sort of, you know, revitalize that fund, which, you know, is so crit- 
ical to ensuring the continuity of all of our building projects. 

So I think these two significant kinds of authorities are truly im- 
portant. I really do believe that we need to look at this entire port- 
folio of properties that we have. As you know, there are many, 
many properties in the United States that have huge maintenance 
costs, and we want to provide class A office space, top-of-the-line 
office space, to all of our government customers. 

Mr. Serrano. Due to the fact the committee rejected similar pro- 
posals in the past, what would you say to the committee this year 
to try to convince us this time we should roll with this proposal? 

Ms. Doan. I would say that if you have not been briefed by GSA, 
we are happy to offer a briefing. But the needed repairs and ren- 
ovations, maintenance in this portfolio is huge. We are looking at 
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somewhere in the neighborhood of $7.4 billion estimated in 2007 
and growing. There are many properties that are underutilized, 
and this is a drain both on the Federal Building Fund as well as 
on the American citizens who pay taxes to maintain these empty, 
vacant, underutilized buildings. 

We have got to take a strong look and do something truly innova- 
tive to solve this problem. I think the return for the American tax- 
payer is huge, because when these proceeds revert back into the 
Federal Building Fund, we can then recycle that right back out 
again in new construction projects, additional renovations and al- 
terations, or just maintenance on existing buildings. It is good for 
everyone. 


REAL PROPERTY DISPOSAL PROCESS 

Mr. Serrano. Without mentioning a specific site that might get 
Members of Congress, not necessarily on this committee, to react 
to it, give the committee an example of a piece of property you 
would dispose of and how would you get rid of it. Would you sell 
it to someone? What do you do? Is there an auction? How does that 
work? 

Ms. Doan. I actually think there is a series of ways 

Mr. Serrano. Are these post offices? 

Ms. Doan. Sometimes they are just land. Sometimes it is land, 
sometimes it is vacant buildings. It is a lot of different types of 
properties. But I think what has to happen is when you do the as- 
sessment, you decide is it better to dispose of it by — we do auctions, 
and, in fact, we have had several auctions in the past year where 
we have been happy that the return from the auctioned property 
is actually even higher than our original assessment. So that is one 
way. And that money will then — funding will revert to the Federal 
Building Fund. 

Another way is that we could put it out for private development. 
It could be developed, and then after 20-plus years that property 
could revert back, the building reverts back, the renovated, new, 
brand new building could revert back to the Federal Building Fund 
for us, our portfolio. 

Mr. Serrano. But these were all buildings that were being used 
by Federal agencies at some time? 

Ms. Doan. Maybe in the very distant past, sometimes as many 
as 40 years ago. 

Mr. Serrano. Really? 

Ms. Doan. Many of them are very old buildings. A lot of them 
have serious environmental issues, maybe asbestos abatement 
which needs to occur, which is enormously expensive. I would be 
happy to follow up with you on all sorts. If you need the laundry 
list, we are happy to do that. 

Mr. Serrano. Okay. We would like to see that. Forty years. 

Ms. Doan. That might be a slight — they are probably going to 
correct me. Is it 40 or 30? Okay. It is 40. 

Mr. Serrano. More than 5. 

Ms. Doan. Oh, absolutely. 
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FEDERAL CONTRACTOR DATABASE PROPOSAL 

Mr. Serrano. Before I turn to Mr. Regula, I have one question 
in this round. The House Committee on Oversight and Government 
Reform is considering a bill which would require GSA to keep a 
database of criminal, civil, and administrative proceedings involv- 
ing Federal contractors over the last 5 years. The bill is intended 
to give contracting officers more information when deciding on 
awards. Currently, does the GSA not know whether contractors are 
involved in criminal or civil suits when the agency accepts a con- 
tractor onto its schedules or when it awards a contract? 

Ms. Doan. I think the database proposal is one that is going to 
be comprehensive across the entire government. Certainly with our 
Schedules, our GSA Schedules as well as our Multiple Award Con- 
tracts, in the process of making the award, there is a certification 
process where a vendor, a contractor is required to certify that he 
has adhered to all the rules and regulations, has not violated any 
laws of that nature. And so we certainly enforce that. I believe the 
database proposal is much more comprehensive because we can ac- 
complish actions across the entire Federal Government. 

Mr. Serrano. So there are moments when GSA — or you are 
speaking about other agencies, but GSA in particular would not 
know that a contractor is caught up in that situation? 

Ms. Doan. Well, I think it would be hard — and I do not want to 
speak out of turn. The Department of Justice has a very — they 
have their own rules and regulations, and many times when they 
are in the process of looking into a matter, we may not be briefed 
on it until they are very, very far along or actually ready to follow 
through on an indictment or something of a legal nature. 

Mr. Serrano. Right. 

Ms. Doan. So very often we simply do not know. Oftentimes we 
are actually instructed by them not to take action until they come 
to the close of their investigation. So there is this sort of a 
“limboland” you could almost describe it as where action may be 
being investigated, there may be a process happening with the De- 
partment of Justice, but we ourselves are not allowed to act on it 
because this is America, and you are truly, at least in contracting, 
innocent until proven guilty. 

Mr. Serrano. No, I understand that. But let me just close by 
saying this: It just seems strange to me that when a person is 
going to be hired by the Federal Government, as folks you have be- 
hind you that work at your agency, the background check is so seri- 
ous, and yet you would think it would be the same thing for a con- 
tractor. Yet it seems that we do not know as much about them as 
we do about the individuals we hire, and there is my concern. 

Mr. Regula. 


BUILDING green 
Mr. Regula. Thank you, Mr. Chairman. 

And as you know, Ms. Doan, it is fashionable these days to build 
green. And your San Francisco building, which I was there for the 
dedication, is, perhaps your first venture into green building, at 
least on a major scale. I have two questions. One, how is it working 
in terms of the mission of being more efficient in fuel use, et 
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cetera? And secondly, what is the employee reaction to it? Because 
it had some unique characteristics, including requiring employees 
to hike the stairs a little more than using the elevators. So I would 
be interested in your observations, after having a year or so experi- 
ence with that building. 

Ms. Doan. GSA has an incredible record actually in green build- 
ings, and, in fact, we have one very close to here, our Census build- 
ing which we opened up last year, which is a LEED-standard green 
building. 

The San Francisco Federal Building has received enormous 
praise. It has won many awards. It is an interesting building be- 
cause it is truly innovative. Yes, it does require the employees to 
take the stairs. I have not checked to see if everyone is slimmer 
after a year of climbing up and down the stairs, but I do believe 
that there has been the unintended consequence of this green 
building, which is pride of the Federal worker, because they see 
this building cited for all the awards and all the architectural mag- 
azines that featured it as the cover story. They know they are 
working in that building. They know it was the first of its kind. 
And there is a certain amount of pride that Federal workers per- 
haps have not had in many years of knowing that the government 
is actually the innovative entity. So it has actually been a great ex- 
perience financially, I think, for the American taxpayer as well as 
psychologically for the Federal worker. 

LEASE RENTAL RATES 

Mr. Regula. That is interesting. I notice you mentioned, $7.4 bil- 
lion backlog in maintenance. In theory the rents charged should be 
adequate to cover maintenance costs of a given building, as well as 
the fact that it is being occupied. Do you think rents are high 
enough? And do you have difficulty getting an adequate return to 
at least address the maintenance challenges? 

Mr. Doan. Well, rents are normally — we are actually required to 
have them approximate the commercial charges. But at the same 
time, because these are government customers, we tried to make 
sure that we keep it within the bounds of a fiscally disciplined and 
conservative approach to rent. So our lease rental rates are based 
on the actual lease costs plus a very, very small fee. 

We have been trying to provide the rent estimates earlier, 18 
months in advance, so that they can get it into the budget. But we 
have actually reduced the gap so that the increase in rent is actu- 
ally less in this upcoming year for our customers than it has been 
in previous years. And there is a cost to the Federal Building Fund 
for that. But we are trying to help our customers conserve their 
valuable resources. 

On the other hand, one of the things that we are trying to do is 
also work with receiving conditional gifts so that we are able to use 
these in public-private partnerships. And I believe that sort of in- 
novative approach will help us also find new ways to replenish the 
Federal Building Fund. 

AUTHORITY TO DISPOSE OF PROPERTY 

Mr. Regula. You mentioned a lot of unused buildings, et cetera. 
Do you have anything within the law that you could take a build- 
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ing that would be, say, in a city and provide either a transfer or 
a rent to another government agency, i.e., city government or local 
government, that they could perhaps get a better rate or a better 
opportunity than you might do to a commercial entity? 

Ms. Doan. We already do have that authority. And I do want to 
say that the legislation originally that Congressman Serrano and 
I were talking about was actually in that budget proposal actually 
was talking about other agencies having the ability to use us to 
dispose of the property. So we already have that authority to dis- 
pose of a property. However, as you may know, when we do go into 
that transfer or disposal, there is a certain hierarchy that we have 
to go through of offering it first to, for the McKinney Act, for the 
homeless. 

Mr. Regula. I understand. 

Ms. Doan. And then we have to get the exceptions. And yes, then 
ultimately we can share it if it is appropriate, and if price is right, 
with a city. There is a lot of different authorities 

Mr. Regula. Under the right circumstances you could get less 
than fair market value, whatever that is, of an empty building for 
a local government that might be able to utilize that space. 

Ms. I)OAN. I am not sure about that. Congressman. I actually do 
not think we are allowed to get less than the assessment that we 
normally go in and do an assessment. And that starts at sort of 
like the low threshold that we have to start with. We are not al- 
lowed to sell beneath market rate. And they are going to tell me. 

Okay. If you do not mind, I will just read this to you. The pilot 
program is very contentious in the current Congress, because it 
would allow candidate properties to go directly to the sale for their 
fair market value without being screened for other public purpose 
conveyances, which would be the McKinney Act. Thus, homeless 
providers. State and local governments, and other no-cost recipi- 
ents of Federal surplus properties would not be entitled to the 
property until — unless they paid fair market value. 

So I think there is positive and then there is maybe a slightly 
more contentious approach to it. I think actually what has to hap- 
pen is we need to look at it on a case-by-case basis. I do not think 
we can cookie-cutter across the board for all property disposals. 

ANTICIPATING RETIREMENT WAVE 

Mr. Regula. Yesterday we had the head of the Office of Per- 
sonnel Management, and she pointed out there is going to be a 
wave of retirements in the next 10 years because the baby boomers 
will be retiring. How many employees do you have in your agency? 

Ms. Doan. We have 11,773. 

Mr. Regula. And have you taken any steps to anticipate meeting 
the challenge of filling these spots with talented people in the fu- 
ture? 

Ms. Doan. Yes. First and foremost, it is making sure that em- 
ployee morale is high, and so that they want to work at GSA. And 
we can do that in a whole host of ways. We have put in place sev- 
eral innovative programs over the last 2 or 3 years, not the least 
of which is the most robust mentoring program that we have ever 
had at GSA, which we started last year, and we have just come 
across our first anniversary. We have an Advanced Leadership De- 
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velopment Program that takes someone up to an SES to encourage 
that growth in the management. 

But a lot of it has to do with the retention of valued employees. 
Our student loan repayment program is really important on that. 
We have a student career employment program where we try to at- 
tract new people into it. 

So it is both helping the exiting folks as well as, you know, grow- 
ing that new generation of people in government service. And part 
of it actually is our One GSA, One Voice Initiative, which I have 
asked my folks never just say, I work for PBS or I work for FAS. 
Tell them the 2-minute commercial about GSA, which is, did you 
know that we are the largest credit card service in the world at 27 
billion dollars in transactions? Did you know that we are one of the 
largest purchasers of environmentally, you know, friendly products 
for the Federal Government? Are you aware that we are the Na- 
tion’s landlord? In other words, let people know, young people 
know, the full gamut of services and goods that GSA provides as 
a way to attract them into the Federal workforce. 

Mr. Regula. Well, I think you are right. I daresay that if I went 
down the street in a bar in Ohio and said, what is the GSA, I 
would be probably get very few — maybe New York would be dif- 
ferent. 

Mr. Serrano. Good Service Award. I got it once. 

BUILDING SECURITY 

Mr. Regula. Okay. One last question. In today’s world, security 
for buildings is a tough challenge. Is your agency responsible for 
security; like if I go into a Federal courthouse or any building 
under your jurisdiction, do you provide the security, or is that up 
to another agency? And if you have to provide it, is this not a chal- 
lenging responsibility? 

Ms. Doan. Well, most of the security is provided by the Federal 
Protective Service, FPS, which used to be a part of GSA, but during 
the organization of the Department of Homeland Security, that di- 
vision got transferred to them. 

But security is a challenge, and, in fact, I would say when I came 
on board as Administrator, that was one of the largest challenges 
with our relationship with the courts, because as the cost of secu- 
rity had increased, we were then required to pass that cost along 
at least in part in the rent that we then charged our customers. 
And, of course, those kinds of increases often make hiccups. But we 
are constantly trying to balance the need for additional security 
with the costs of the security. It is a huge challenge. 

Mr. Regula. Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. 

Ms. Kilpatrick. 

Ms. Kilpatrick. Thank you, Mr. Chairman. 

Good morning Ms. Doan. Good to see you again. 

Ms. Doan. Good morning. 

FEDERAL BUILDING FUND 

Ms. Kilpatrick. Last we spoke of a Federal building in my dis- 
trict and the needed care and all the problems. I first want to com- 
mend you and the agency for correcting much of that. It is much 
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better looking inside and out. Employees are more happy and more 
effective, I would say. So I want to thank you, first of all, for that. 

Ms. Doan. Thank you. 

Ms. Kilpatrick. In looking at the Federal Buildings Fund, I no- 
tice the appropriations, some $300-plus million, with the needed re- 
pairs that you have, and I understand that fund can be used for 
existing repairs and other kinds of things, along with the revenue 
that you receive from the tenants. Is that enough to meet the real 
need that you have? 

Ms. Doan. No, it truly is not. As I said, we do have an estimate 
of backlog of over $7.4 billion, so obviously 350 million a year for 
the renovation, alteration, plus the larger identified renovation/al- 
teration projects is probably not — obviously, we could not address 
it all at one time. However, I think what we have tried to do is 
to balance repairs, renovations on buildings with the need for some 
fiscal restraint, which is, I guess, what the American taxpayers, all 
of us, are looking to make sure our tax dollars are spent wisely. 
It is a constant and very delicate balance that we are always trying 
to achieve. 

Ms. Kilpatrick. So incrementally you hope to get there? 

Ms. Doan. That is exactly what we are doing incrementally. But 
this is where I do believe that the new legislation that we have up 
requesting the ability to receive conditional gifts and to enable pub- 
lic-private partnerships, there are many, many groups which would 
love to contribute to important both historic and Federal buildings, 
whether it is at the land border ports of entry, it would be a way 
to address many of these needs. 

Ms. Kilpatrick. I agree. And that is pending, I know. 

PROPERTY DISPOSAL AND HOMELESS SHELTERS 

The other Senate bill, 1667, the pilot project, I have some inter- 
est in that. I know the Senate acted in November. I like the 
amendment. I heard you discuss it this morning that some — I do 
not know if it is a problem or just how you make that association 
with homeless agencies. Can you talk a little bit about what the 
actual legislation says and what appears to be the problem in it, 
if there is one? 

Ms. Doan. I cannot truly give you the details on what — ^because 
it is all perception. This is actually, I guess, within Congress and 
the discussions among Members, yes, no, is this good or bad? Obvi- 
ously, if it is offered, if you are sponsoring homeless shelters, you 
would like to make sure that homeless shelters always get offered 
the properties first. If you are trying to do urban renewal, you 
would obviously like to be able to see it go directly to the private 
sector for refurbishment or renewal. So I think it has to do with 
the different priorities and interests of the individual Members of 
Congress. But I would be happy to have my congressional team fol- 
low up with you or — and I could come and follow up with you also 
on if there were specific objections, especially if you are looking to 
help us on that. 

Ms. Kilpatrick. I want to help you with the revenue side, first 
of all. So what you mentioned about the gifts, that is one part. But 
I see this as certainly another 

Ms. Doan. Okay. 
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Ms. Kilpatrick [continuing]. With what did I write here, over 
8,000 buildings, almost 9,000 buildings valued at almost $70 bil- 
lion, some of them are old and not being used for whatever reason, 
if we could do that in legislation — and do both of those, by the way. 
I am not suggesting all of it be for homeless. I think some balance 
would be there. 

And I very much would like to meet with someone, because I 
think it is an important time for the agency to find additional rev- 
enue and also important for local communities, urban America as 
well, and the homeless population and those people who administer 
to them, to kind of come together and put something together. The 
5-year pilot, I think, is a great way to start. 

Ms. Doan. Thank you very much. 

Ms. Kilpatrick. I would like to see some movement on that. 

Ms. Doan. I would be happy to follow up with you and try to ar- 
range a time that is convenient to you. 

Ms. Kilpatrick. Thank you very much. 

Mr. Chairman, I am also on Homeland Security, so please excuse 
me. And when I leave, it is for another committee. Please excuse 
me. 

Ms. Doan. I appreciate that. 

Mr. Serrano. I understand. 

Ms. Kilpatrick. It is your committee, too. 

Mr. Serrano. Tell them that we are here and getting them nice 
buildings and stuff. 

Ms. &LPATRICK. I will do that. Thank you, sir. 

Mr. Serrano. And they want a building. 

Mr. Bonner. 

NEW courthouse CONSTRUCTION IN MOBILE 

Mr. Bonner. Thank you, Mr. Chairman. 

Madam Administrator, I would like to, first of all, offer a com- 
pliment, because I know oftentimes all you hear are criticisms. My 
district office in Mobile, Alabama, recently made a move, and it 
was not into a GSA building. But one person on your staff, Barbara 
Dranesfield with the Federal Acquisition Service office in Mobile, 
was extremely helpful and professional and very easy to work with. 
And I want to do a shout-out to Barbara because she single- 
handedly ensured that our district office was up and running as 
soon as humanly possible. And I just think it is important to say 
thank you for a job well done. 

Ms. Doan. Thank you. The only thing is we have to now per- 
suade you to move into our Federal space next time. 

Mr. Bonner. I would love to have a chance to do that. 

That raises my second question. I was very pleased to see the Ju- 
dicial Conference include construction of a new U.S. Courthouse in 
Mobile among their top five projects for fiscal year 2009. Unfortu- 
nately, I was not pleased that our President did not include this 
project or any of the other four projects in his budget request for 
fiscal year 2009. Since you are from New Orleans and I am from 
Mobile, you can appreciate the fact the Mobile metropolitan area 
has recently been listed as the fastest-growing area in our country 
for a metropolitan community our size. So over the next 5 years, 
we are excited about the growth potential and the population 
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change, but we are concerned about the lack of ability to get this 
project off of a wish list into reality. 

Now I am hoping that since I am a new member of this com- 
mittee, I am going to be able to impress upon my good Chairman 
and Ranking Member that the construction of the Serrano-Regula 
Federal Courthouse in Mobile would be a high priority. 

Mr. Serrano. Where is this? 

Mr. Bonner. Mobile, sir. 

Mr. Serrano. Mobile? 

Mr. Regula. You better learn to speak Southern. 

Mr. Serrano. I am from Puerto Rico. That is the real South. 

Mr. Bonner. It is on the way home. 

Mr. Serrano. Our Southern accent is so different, it is a whole 
different language. 

Mr. Bonner. But I am hopeful that we can have a chance to look 
at this before this committee. But I know you are focused on San 
Diego and the Los Angeles projects currently. I guess my question 
to you is that if funding were somehow miraculously available for 
the Mobile courthouse in fiscal year 2009, how soon would GSA be 
prepared to award a construction contract? And can we assume 
that GSA could award a contract in fiscal year 2009 since it has 
been a priority project not just this year, but for several years? 
Also, once awarded, how long would it actually take to build such 
a structure? And I know that is a question that you may not have 
the specific answers to today. 

Ms. Doan. I have some, a little bit of an answer to that. First 
I would like to say that I think it is actually a very good sign that 
the Mobile courthouse is actually on the priority list of the courts. 
As I had discussed with Chairman Serrano, that is always the first 
step for our customers to indicate it as a priority. Yes, I know you 
were probably disappointed about the fiscal year 2009, but if the 
funding were made in fiscal year 2009, the additional site parcels 
could actually be acquired, the site could actually be prepared, and 
GSA could probably award a design build contract by the end of 
2009, fiscal year 2009, and the construction on that would probably 
be — it would be completed by fiscal year ’13, 2013, but that is only 
if the funds are made available in fiscal year 2009. And then, of 
course, there is always escalation every year after that. 

Mr. Bonner. We have artists working on the portraits of the two 
people for whom this building would be named already. 

INCREASED CONSTRUCTION COSTS 

As you know, living in New Orleans and along the gulf coast, 
since Hurricane Katrina, construction costs have risen dramati- 
cally. And I believe just in 1 year the request for the Mobile court- 
house increased by $43 million. Are construction costs the only rea- 
son for such a large increase? I know, or I believe I am right, that 
the San Diego project has seen large cost overruns as well, and I 
am wondering if that is due to construction cost increases or some 
other reason. 

Ms. Doan. From what I understand. Congressman, it is mainly 
due to factors that affect the construction, whether it is the labor, 
it is energy costs; and then it is also the actual materials, espe- 
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cially steel, that go into the construction. The combination of those 
is what has caused most of the escalation costs that you have seen. 

Mr. Bonner. Last question about this is would it be possible to 
get your staff to provide us with a written justification for the Mo- 
bile project, since I am going to be appealing to my Chairman and 
Ranking Member for their consideration later this year? And since 
it is on the list, I was hoping I could get something in writing that 
could justify it. 

Ms. Doan. We would be delighted to do that. 

Mr. Bonner. Great. 

Mr. Chairman, thank you. 

Mr. Serrano. You are quite welcome. And the Bonner Court- 
house in the Bronx is on the way. 

Mr. Bonner. Thank you. 

GSA CONTRACT EMPLOYEES 

Mr. Serrano. Ms. Doan, last year you testified that GSA has 
just over 12,000 employees. How many contractor employees cur- 
rently work alongside and perform similar functions as federal civil 
service employees of GSA? 

Ms. Doan. I do not have the exact number, and I can follow up 
with you on that, but I actually do believe it is about 47,000. 

Mr. Serrano. About 47,000? 

Ms. Doan. I think that is the last number we saw. 

Mr. Serrano. And you have how many employees? 

Ms. Doan. Right now we have 11,773. 

Mr. Serrano. So you would have four times as many contractors 
as your actual staff? 

Ms. Doan. Okay. But they are going — what they were saying in 
PBS, because of construction, it is a little bit different. I can prob- 
ably follow up with the exact numbers. 

Mr. Serrano. That brings up the question that we asked before 
about different sets of ethics rules. Do the contractor employees 
have to abide by the same ethics standards as your employees? 

Ms. Doan. Absolutely. 

Mr. Serrano. We all in government have to behave a certain 
way. Are they covered by the same rules? 

Ms. Doan. Yes. They have to be held to the same standards and, 
in fact, the same background checks, and the process is the same. 
I mean, obviously they are paid differently. They are paid by the 
vendor or the contractor who they are hired from. I guess the Fed- 
eral employees. The construction workers, the construction workers 
are actually a little bit different than, say, contractors who are 
working doing administrative support or analytical support. It 
skews the numbers a little bit. 

Mr. Serrano. Okay. Because it seems strange that you would 
have four times the amount of your employees that are contractors. 
I know there are some folks in government who would like to see 
it that way, contracting out. 

Ms. Doan. But I do think it depends whether you are in building, 
you have a lot more folks working for you. 

Mr. Serrano. Sure. 
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Ms. Doan. Obviously, if we were just looking at administrative 
function, that would be a different number. And that is why I say 
I could follow up with you later on. 

Mr. Serrano. Please. I would appreciate that. And I would also 
appreciate if you could find the one e-mail I know you got saying 
you have an objection to GobiernoUSA.gov. 

Ms. Doan. Okay. Did you send it? 

Mr. Serrano. No, I did not send it, but you had to have one. I 
mean, I get dozens. 

Ms. Doan. We will look. We will actually look, although I will 
tell you you cannot imagine how enormously praised and popular 
that Web site 

Mr. Serrano. You are missing my point. There are still a group 
of people in this country who think that having government Web 
sites in Spanish is improper, and I am just curious as to why no 
one is condemning you for it. I should not have mentioned it out 
loud. There will be a GOP AC article tomorrow. Lou Dobbs will get 
you tonight. 

Ms. Doan. One thing I can guarantee you, though, is like you 
say, because it will be on something tonight, and there will prob- 
ably be scads of e-mails tomorrow, I am sure I can probably send 
thousands of them. 

Mr. Serrano. It is okay. I would rather we do not have any. 

COURT INVOLVEMENT IN CONTRACT AWARD 

In early March, a Federal judge ordered GSA to stop work on the 
award of a $50 billion contract for governmentwide information 
technology. The judge cited GSA failed to consistently apply award 
criteria when awarding the contract. What is GSA’s position on the 
issue, and how will the court order affect the award of the con- 
tract? How does this delay impact GSA’s customers? And what is 
the budgetary impact on those agencies? 

Ms. Doan. It obviously affects our customers, but I think we 
have a mitigating strategy. This was a little bit of a slightly un- 
usual approach in that normally protests go to GAO and are re- 
solved there. The GAO actually found that GSA had behaved prop- 
erly. The protesters took it outside of GAO into the civil courts. 
That changed how we had to handle the resolution of this matter. 
The civil courts found against GSA’s selection process, and what we 
have tried to do is come up with a resolution of this that is fair 
to all of the vendors who submitted bids, and at the same time is 
viewed as being compliant by the U.S. Courts. 

So it is a slightly different way that the protester handled it, and 
in that case we decided what we would do is review and take a look 
at, in light of what the judge recommended, all 62 of the appli- 
cants. We will be using his guidance, apply that over the analysis 
of the bid of all 62 vendors, and remake the awards. This is a way 
that we can expedite it, expedite the award process, but at the 
same time be fair. 

The good thing is that while there is impact, unfortunately, to 
the businesses who were waiting eagerly for the award, we do have 
contract vehicles in place to assist our government customers. And 
what I am simply trying to do is make sure that we are compliant, 
that we are fair, but we are doing it as quickly as possible, because 
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we want to make those innovative goods and services available to 
the government. 

Mr. Serrano. When you say 62 vendors, this was not one vendor 
that was 

Ms. Doan. I am sorry, 62 vendors submitted bids. There were 
awards I believe, to 29 of the vendors. 

Mr. Serrano. Right. 

Ms. Doan. There were eight additional vendors who then filed 
protests with GAO, and who then ultimately 

Mr. Serrano. Who did not get the contract, that is. 

Ms. Doan. Right. And then GAO said GSA behaved okay. And 
then they took that and they went to the civil courts, the same 
eight vendors. 

Mr. Serrano. And the courts said that you hadn’t behaved okay? 

Ms. Doan. The courts said they were not comfortable with our 
evaluation process, because they thought there was a level of preci- 
sion that was identified and which might be hard to justify. 

Mr. Serrano. So now you are opening up the bidding again to 
all 62 vendors? 

Ms. Doan. Yes, the 62 originally submitted. There is no addi- 
tional cost to them outside of time. The bids will stand as is, so 
that it is the same level playing field. The only difference is taking 
the judge’s guidance. We will now overlay that over the evaluation 
process. 

Mr. Serrano. When do you expect or feel that the decision will 
be made on awarding? 

Ms. Doan. I have asked them to do it as quickly as possible, but 
it also will be a few months. We will be happy to come and brief 
you on that because I know it is really important and affects many 
vendors. 

Mr. Serrano. And one last point on that. Is the court out of it 
now, or does the judge still stay involved? 

Ms. Doan. No. This is what makes it so challenging. When you 
take a protest into the civil courts, the statute of limitations is like 
actually no statute of limitations. So that is why it is so important 
what you do is compliant and that meets the approval of the 
courts. So we had to take our decision, go back to the judge, and 
run it past the judge and get his approval. And then we actually 
had to go to the Department of Justice and get them to approve 
also. 

Mr. Serrano. But as this process continues, are the courts still 
involved? 

Ms. Doan. No, hopefully that is it. 

Mr. Serrano. Okay. So now you are on your own to do it based 
on the decision and the agreement, if you will. 

Ms. Doan. That is what I believe, and unless someone taps me 
on the shoulder and tells me otherwise. 

Mr. Serrano. No, no one is getting up. No one has gotten up 
with any paper. 

Ms. Doan. Okay. 


BUILDING VERSUS LEASING 

Mr. Serrano. In January of 2008, the GAO reported that in 
2008 GSA will have more leased space than government-owned 
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space, and that it is more expensive in the long run to lease space 
rather than build. Do you believe scoring rules for operating versus 
capital leases force GSA into using long-term operation leases in- 
stead of new construction to meet Federal space requirements? And 
if you understand that question — this is one of those — I am looking 
at my staff. I usually review the questions. I work with them on 
questions. 

Ms. Doan. I am grateful for that question. 

Mr. Serrano. But I do not understand that question, and I will 
be the first one to admit it. 

Ms. Doan. I will tell you I am not the world’s expert on scoring, 
and he is actually sitting right here, Tony Costa. But I will tell you 
that what you said is absolutely true is that it is the scoring. 

Mr. Serrano. I did? I do not know what I said. 

Ms. Doan. The challenges of scoring and trying to balance the 
scoring is exactly why oftentimes folks go into the leasing rather 
than engaging in the public-private partnerships or the design 
build or things that would actually save the government money in 
the long run. And while I do not have a lot of control over that be- 
cause that is obviously in the hands — a lot of that is in the hands 
of Congress, I do believe that some of the things that CSA has 
tried to do, which is bring more oversight into the leasing process, 
we have pulled back on many of the lease delegations that had 
been provided to all of the departments, and we are trying to have 
our experts weigh in far more heavily to determine, because what 
we want to do is get people out of the leased space and into our 
Federal building spaces. It really is the best thing for the taxpayer 
and helps with the Federal Building Fund. But the scoring is really 
the big elephant in the room. 

Mr. Serrano. I guess, and I know this has to do with what 
money is available, and we are not committing ourselves to moneys 
we do not have, but as we look at this economy, certainly building 
helps the economy more than leasing. 

Also on a totally different but perhaps somewhat related subject, 
one of my gripes in New York City is that with such a large stu- 
dent population, the New York City Department of Education is al- 
ways looking for available space to turn into schools. And, just as 
an example, it is not related at all, it is so sad that these children 
are put into not nice-looking buildings that were never meant to be 
schools, and they are turned into schools, when in other commu- 
nities you get a football field in the back, and you get a track, and 
you get this beautiful building that you have to believe the teach- 
ers feel better teaching in and the children have to feel better. 

And so I am not crazy about leasing just for the sake of saving 
some dollars. The question is, does it really save dollars in the long 
run to build or to lease, aside from what it does for the economy? 

Ms. Doan. I believe one of the most important things we could 
do for this country, and I have actually been going around the 
country and talking about it, is CSA has the ability to ignite a 
building boom in this country. The work that we do at our land 
border ports of entry is just the very beginning step in that build- 
ing boom, because when we do that, we go into districts all along 
the northern and the southern border. I am happy to say we do a 
lot of work in New York. 
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Mr. Serrano. You say you do not? 

Ms. Doan. We do a lot of work in New York. We have several 
absolutely critical and huge ports of entry in New York State. But 
what that does is that helps the economy, because building is local, 
and the local citizens are the workers who are participating in 
those construction projects. So every dollar that we spend in build- 
ing is actually a dollar that is used three times over, because, yes, 
it is Federal funding that builds it, but then it is the communities 
that benefit from it. It is the businesses who ultimately pay taxes. 
It is the workers who receive that funding, and then they go pay 
taxes. It all goes into our education system so we could build those 
really great schools that are exciting. 

But I think what GSA is trying to do with the building boom at 
the borders is at least a first step to show that we have an ability 
to make a difference. They did want me to mention for schools, and 
especially maybe in New York, that we actually have a Computers 
for Learning program that would be something that I think New 
York City in particular could benefit from, which is the disposed 
computers, you know, computers that we dispose of in the Federal 
Government. And as you know, we are on a 2-year cycle, sometimes 
3-year cycle, so these are actually really great systems that could 
go into the school system. 

Mr. Serrano. We will be glad to talk to you about that. 

Ms. Doan. And the other thing I have to — because it is once 
again unfortunate Congresswoman Kilpatrick left before I could 
pitch her one more time on St. Elizabeths — but when we start talk- 
ing about the difference between leased space and building, you 
know, of course, that right now the Department of Homeland Secu- 
rity has like 60 different leases, 40 different locations. And when 
we have the chance to build, it is good for the government, and it 
is actually good for our Nation. 

Mr. Serrano. As you know, St. Elizabeths was just the victim — 
not just, it was the sad victim of some very serious fiscal con- 
straints at the end. 

Ms. Doan. Yes. 


FUNDING FOR CONSTRUCTION 

Mr. Serrano. Which brings me to the followup on this. Is GSA 
always dependent on the appropriations process, or are you looking 
for ways, innovative new ways, to provide for construction? And 
what would you need in terms of changes in law or in the way Con- 
gress allows you to function? 

Ms. Doan. Obviously, the Federal Building Fund and the appro- 
priations we receive from you guys is simply not sufficient, al- 
though when we are trying to be fiscally conservative, we do what 
we can with what we receive, and we are very grateful for what 
we get, so please understand that. 

On the other hand, right now our GS Enhancement Act that we 
have put forth the legislation, being able to receive conditional gifts 
would be a huge development for GSA because that would allow us 
to really do some truly innovative things and enormous goodwill in 
the private sector for the Federal Government. And I believe, you 
know, communities recognize the need. And there are many busi- 
nesses as well as city and local governments that are also willing 
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to contribute to address these needs if we were allowed to receive 
those funds. 


FEDERAL JUDICIARY RENTAL DISPUTE 

Mr. Serrano. Let me bring up an issue that I would put under 
the heading of a family fight. This subcommittee also oversees the 
Federal judiciary, and Federal judiciary is one of your largest rent- 
al clients and also an agency for which this subcommittee appro- 
priates funds. Judiciary spends a great deal of time and energy on 
cost-containment strategies, one of which is a rental verification 
process. The judiciary has found that it has been overcharged in re- 
cent years due to the GSA’s incorrect records of the square footage 
used by the judiciary. 

Can you explain why it is so difficult to maintain accurate 
records of the space utilized in Federal buildings and courthouses? 
This Chairman and Ranking Member do not desire to have one 
member of the family get done in by another member of the family. 

Ms. Doan. First, I would like to say that was then, this is now. 
Our relationship with the courts truly has improved over the last 
22 months. And frankly, it is because I, the Commissioner of the 
Public Buildings Service David Winstead, and the entire Public 
Buildings Service set of employees, we have made a concerted ef- 
fort to make sure that we are working with this customer. 

There was a problem with the rents. There is no doubt about it. 
But when we actually got together with the Administrator of the 
Courts and looked at the rents, we actually found it was located 
not across the United States and all the courts, as was originally 
thought, but actually centrally located in one region, and I think 
two, but maybe it was three, specific courthouses that had that 
issue. We have addressed that issue with them. Of course, it goes 
a long way if you rebate the money that was overcharged, and that 
helped with that relationship enormously. 

But the other thing I am happy to report is that we have actually 
cut the rent for the courts in this upcoming year, and I think we 
are seeing the reflourishing of that relationship as a result of the 
reduced rent. 

The other thing that we did was provide more transparency into 
the invoices that are presented to the courts. And when we 
itemized it, they were startled, frankly, to see that their increased 
demand for security actually translated to an increased cost. They 
had not realized that the cost of security escalated so dramatically, 
because, you know, obviously they had several very serious situa- 
tions where judges’ lives had, you know, been put in jeopardy, and 
they required additional security at all the courthouses. And the 
problem is that also costs, and that got rolled into their rent, but 
unfortunately we had not done a good job of explaining that to 
them. And when we were able to actually present them with the 
data and show them the breakout of where the increases came 
from, that also helped restore our relationship. 

And I think we have a lesson that we learned at CSA from that, 
which is we have to be better at communicating with our customers 
when changes happen and notify them in advance rather than 
retroactively. 

Mr. Serrano. Thank you, Ms. Doan. 
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Mr. Regula. 


PRESIDENTIAL TRANSITION 

Mr. Regula. Just a couple questions. You have an $8 million fig- 
ure for the Presidential transition. What is your role in the transi- 
tion that would require 8 million? 

Ms. Doan. In the Presidential transition we help prepare for the 
incoming Presidential team and whoever he or she may be, and 
their people. And then we also prepare the exiting, the current 
President and his team. And they exit. And so the funding is di- 
vided between those two particular endeavors, and that is every- 
thing from they need space, obviously, because they are going to 
need — in the transition process the new team is going to have to 
work very closely with the exiting team so that we have a smooth 
transition for our country. Obviously, there is security. There is 
the — ^you know, the computers, the technology, everything that goes 
into that. And actually, what we have requested is only a very 
small part. We actually take a large part of that out of hide. And 
if you look at the second row, they are probably frowning and 
grimacing even as we speak, because our Federal Acquisition Serv- 
ice along with GSA’s Chief Information Officer provides all the 
technology. 

Mr. Serrano. They have done that throughout the hearing. I do 
not think that is directed at us. 

Ms. Doan. They provide the technology, the communications, the 
phones, everything. We take that out of hide through the Federal 
Acquisition Service. So the 8.5- or whatever we are asking, that is 
actually only part of the price for the Public Buildings Service. Be- 
cause in D.C. at least, we do not have a lot of available space. And 
just to be frank, over the last two decades, the space requirements 
have gone up dramatically. So I believe this year they need a little 
over 100,000 square feet. This is not a small amount to be looking 
for for having to pay market prices. So it is actually very costly. 
But we are actually eating a lot of the Presidential transition costs 
that you guys never see. 

COST-EFFECTIVE AGENCY HOUSING 

Mr. Regula. Which do you find the more efficient way to provide 
housing for agencies, where you go in and build to lease versus ac- 
tually owning the building and constructing and owning it as a 
GSA property? Which do you think is the more cost-effective way 
to deliver that service? 

Ms. Doan. I think it varies depending upon the location. Obvi- 
ously, we are biased in favor of GSA-built buildings that are in our 
portfolio from day one. But I think it would be naive to think that 
we could satisfy all of the government’s needs by pursuing only 
that one strategy. 

And I would like to think that what we are trying to do at the 
Public Buildings Service is have an entire portfolio, a quiver where 
we have many arrows in that quiver, different ways that we ap- 
proach the needs. So depending upon where the location of the 
building is sometimes, you know, design build is a better option, 
but always it should revert to the portfolio of the Federal Govern- 
ment. 
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Mr. Regula. One advantage, of course, of build to lease is that 
property is on the local tax roll, which then, if I understand it cor- 
rectly, would pay taxes to the schools or whatever might be the 
case in the local government. Is that correct? 

Ms. Doan. I think there is always a tension between when a 
Federal building comes in, we do not pay taxes, and obviously other 
entities would. But I think if you look at the broader picture for 
the entire Federal Government, when we have that building, and 
those rents go directly into our Federal Building Fund, we are then 
able to send them back out again in other new projects that benefit 
the entire country. 

GSA PROVIDED FACILITY SERVICES 

Mr. Regula. Last question. When an agency, let’s just take So- 
cial Security, and you are providing a facility, I am talking about 
a private facility, can they negotiate with you about the condition 
of the building and the kind of services you would provide in the 
building? 

Ms. I)OAN. They can, and they do. And the one thing that I have 
been working with all of our team on, and when I say team, I mean 
all 11,773 people at GSA, we have a new One GSA approach, which 
is to try to provide that very best value. Rather than just going in 
and only talking about the actual lease, it is much simpler for us 
to go in and say, oh, by the way, we can put your conduit in, we 
can do your networking, we can do your drops; do you need a phone 
system, do you need IT, carpeting, furniture. GSA provides all of 
that. And if we have our Federal Acquisition Service and our Pub- 
lic Buildings Service working as one GSA going in to the customer, 
that is absolutely the best value for the government customer and 
the best value for the American taxpayer. 

Mr. Regula. Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. 

DISTRICT OF COLUMBIA 

Let me just interject something here. Mr. Regula and I are big 
fans of the District of Columbia, and this committee oversees the 
District of Columbia. In fact, I stated one of my roles is to undo 
that part of my job. I do not need to be the Governor of D.C., or 
the Mayor of D.C. They have a Mayor, and we are big fans of the 
Mayor, and we want to see him succeed and the people succeed. So 
we are asking every Federal agency that has anything to do with 
the Presidential transition to try as hard as possible to make sure 
it does not cost D.C. any money. They are a host city and they have 
not always been treated well by the Federal Government, and all 
these things that will be taking place. So for your role, the part 
GSA will play in that Presidential transition, it would make this 
committee very happy if it does not cost D.C. any money. 

Ms. Doan. We try to work very closely with D.C. I think we have 
a very positive and productive relationship. And we work with 
them regularly and consistently and very collegially. I think it is 
a very good relationship. 

Mr. Serrano. I appreciate that. 

Mr. Schiff. 
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LOS ANGELES COURTHOUSE 

Mr. SCHIFF. Thank you, Mr. Chairman. 

Madam Administrator, I want to talk with you about the Central 
District Courthouse in Los Angeles. I understand you recently initi- 
ated discussions with the Administrative Office of Judges in the 
Central District about a potentially new construction proposal for 
the courthouse that would build a stand-alone courthouse with only 
20 courtrooms and 20 chambers, and expand and renovate the ex- 
isting Roybal Federal Building for an estimated cost of $700 mil- 
lion. 

I have not looked through a detailed report of the proposal, but 
I think there are serious questions about the cost assumptions in 
the proposal and the construction schedule. And it looks like there 
is at least as good a chance that the new proposal would cost more 
than the existing proposal that has been out there since May of 
2007 to build a 36-courtroom, 45-chamber building so that we can 
consolidate all the courts in one building. 

I spent 6 years working in that building. I know it well, at least 
one of the two Federal courthouses. It is in dramatic need of con- 
solidation. And the scenario that I understand now is under consid- 
eration is very different than the one that has been under consider- 
ation for years. And I am concerned that it will not meet the courts’ 
long-term space needs, it will not solve the operational inefficien- 
cies that we already have of multiple facilities. 

As I understand it, the new proposal is universally opposed by 
the judges in the Central District and does not take into account 
the cost of relocating, building out lease space for the Federal agen- 
cies that are currently involved that would be evicted from the 
building. It does not consider the difficulty of bidding two construc- 
tion jobs of this size at the same time in the L.A. construction mar- 
ket, which is a very hot and expensive market right now. 

But my most significant concern is that you could have basically 
a worse situation than we have now. You could have the judges 
and courthouse operations spread among three buildings if you are 
not careful. And the whole idea was to consolidate for security rea- 
sons and efficiency reasons the courts in a single building. 

And so I would like to know what feedback you have gotten from 
Los Angeles, whether you have considered the costs of relocating 
these Federal agencies and multiple construction projects at the 
same time. And, you know, I would like to see if you could provide 
us for the record the cost estimates, the fact sheets and the pro- 
spectus documents that could be used by Congress to compare what 
we have been operating on, a 36-courtroom, 45-chamber proposal, 
to what I guess is being floated now. 

Ms. Doan. We are happy to provide that information. 

Ms. Doan. And as you said, there are many developments, some 
of which just happened a day or two ago. But I will share with you 
where I believe we are at right now. 

I do know that there have been extensive discussions. I have 
been on the job for 22 months, and I can say for the entire 22 
months on the job as Administrator, I have been having discussions 
with Chief Judge Morrow, and she has come to D.C. many times. 
We have been out to L.A. working with the U.S. courts. The judges. 
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you are absolutely right, in L.A. sent a very strong letter, I believe 
we got it either yesterday or the day before yesterday, opposing a 
letter that I had sent them the week before indicating that the 
courts, the AOC, the Administrative Office of Courts, and GSA 
have worked together very carefully to consider what would be in 
the best interests of the judges and their requirements, the U.S. 
courts, the financial considerations that have to be taken into ac- 
count, as well as the timeline that we were trying to look at. And 
they worked together with us to come up with a proposal so that 
they believe — and I am now talking about the Administrator of the 
Courts — they believe is in the best interests of the judiciary, and 
that is that we renovate the Roybal existing courthouse and bring 
it up, take into account what the judges say, and at the same time 
build a second, smaller courthouse on the site that the new one 

Mr. ScHiFF. You say they have taken into consideration what the 
judges say. The judges say this is a terrible idea. 

Ms. Doan. No, no, I am saying taking into consideration the 
judges’ demands for space and the space requirements. And so 
what has been proposed is actually the combination of the two fa- 
cilities actually gives them, I believe, 70,000 more square feet of 
space than what they originally required. But most importantly, 
right now we have a requirement for over $1.5 billion in order to 
complete a brand new facility. Right now only a portion of that has 
been appropriated, and therefore, under the rules we cannot begin 
any kind of construction, development, or whatever. With the way 
that it is right now, with the funding that has already been appro- 
priated and with an approved plan from the U.S. courts, what we 
could then do is we can start work immediately on making a dif- 
ference for the L.A. judges. And frankly, I think this is a situa- 
tion — 


judges’ opinion of new courthouse proposal 

Mr. SCHiFF. If I could interject, this is not an approved plan by 
the U.S. judges. 

Ms. Doan. By the Administrator of 

Mr. ScHiFF. The judges of Los Angeles think this is a terrible 
idea. And, I mean, we are in a situation where for years the high- 
est courthouse construction priority in the country has been Los 
Angeles. The need has been there, the security needs have been 
there, the inefficiencies have been there; but because there has 
been delay occasioned upon delay, and construction costs have gone 
up, that project has laid fallow while others have gone ahead. And 
the judges have made every effort to reduce the number of court- 
rooms, to share chambers, to reduce — you know, take whatever 
they can out of the cost of the building to bring the cost down. And 
after doing all that and still, you know, waiting for action here, 
they are now being greeted with a wholly new idea that basically 
makes the problem that they have now worse in the sense of they 
should be housed in a single building. They should not be spread 
out among two or three buildings. 

And so I think it is a tremendous disservice to the public that 
has to utilize the courthouses and the jurors, and I cannot imagine 
the nightmare of trying to organize jury pools in three different 
buildings or two different buildings. 
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So, you know, what I would like to see is I would like to see the 
facts, because I do not think they are going to be borne out. I do 
not think you can build a whole new building and do the massive 
renovation of an existing building at a cost that is going to be 
cheaper than building one whole new building and relocating ev- 
eryone into that building. That is a smaller amount of space, where 
you can utilize the other space for other agencies. I am not sure 
that all pencils out. 

And what I am afraid of with this new idea being floated is it 
is going to mean yet another delay with dealing with this problem, 
rather than sticking with the concept that had been agreed on and 
focused on for years and reducing the cost of that by bringing the 
number of courtrooms down. We are going to now look at some- 
thing else that is only going to cause more dissension, more delay, 
more costs as the delays go on. That is the concern I have. 

So I would like to see the breakdown of what you think the new 
building costs and why you think somehow that you can do this 
cheaper. And take into consideration all of the peripheral costs of 
relocating the agencies that are there, the increased inefficiencies 
you are going to have of the courthouse being in two locations, 
maybe three, in terms of the administrative functions of the court. 
So I would like to get those cost figures. 

Ms. Doan. We will be happy to provide that. And in fact, I will 
ask our Commissioner to see if he can get Jim Duff, who is the Ad- 
ministrator of the U.S. Courts, to accompany us when we come up 
to brief you on that. That way you can hear from the courts’ per- 
spective as well as GSA. 

Mr. ScHiFF. Okay. I would probably want to have the judges 
there, too. 

Ms. Doan. That probably would be wise. Judge Morrow comes 
here pretty frequently. 

Mr. SCHiFF. Okay. Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. I understand you have some questions 
for the record. 

Mr. Regula. Yes. 

Mr. Serrano. And I have some questions for the record. 

Mr. Serrano. And with that I would like to thank you for your 
testimony here today before us. I hope we stay in touch on the 
other issues and please keep the committee informed. 

On a personal level, if you could supply my office, not the com- 
mittee, with a listing of the properties that you have in my con- 
gressional district, either leased or owned in the County of the 
Bronx. So it’s the IGth district in the County of the Bronx. 

Ms. Doan. I would be happy to do so. 

Mr. Serrano. Thank you so much. Thank you for being here 
today. 

The committee hearing is adjourned. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

Reorganization of Citizen Services Fund 

The GSA budget request includes a reorganization of resources and people from 
the Operating Expenses account to the newly named Federal Citizen Services 
Fund. Please explain the reason for the reorganization and what efficiencies the 
agency expects to gain from this move. 

GSA has requested the transfer of 35 FTE and $18 million to the new Federal 
Citizen Services Fund to match the existing organizational structure of GSA. 
Essentially, this request would align GSA funding sources with the FY 2002 
reorganization of people and programs that established the Office of Citizen 
Services (OCS). 

In FY 2002, OCS was established to provide centralized management for all of 
GSA's citizen-serving programs. At that time, there was no consolidation of 
organizational resources. Since then, GSA has requested appropriations to the 
Federal Citizen’s Information Center (FCIC) Fund for most citizen-facing programs, 
but we continued to request funding in the Operating Expenses appropriation for 
OCS’ USA.gov Technologies, which provides infrastructure support for the USA.gov 
website, and Intergovernmental Solutions, which provides access to State, local and 
international government resources through a variety of media. 

The current two-appropriation structure does a disservice to GSA and to the 
Committee, because it obscures the relationship between funding and performance 
and makes it more difficult for the Congress to make funding decisions based on the 
merits of GSA’s programs. 

The primary benefits expected from the requested transfer are increased 
transparency in our reporting and increased accountability in our operations. 
Maintaining such closely related programs in two separate appropriations obscures 
the relationship between program costs and program performance. The requested 
transfer will improve planning, budgeting and management of OCS. The requested 
consolidation would enhance management's ability to plan for and direct the 
activities of the overall organization, which will improve accountability for program 
delivery and funds control. The consolidation will better support the cost-effective 
delivery of services to citizens, businesses, and government entities, and will 
improve our reporting to our external stakeholders. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 


Computers for Learning 

Please provide further information on the Computers for Learning program that 

the Administrator spoke of during the hearing. 

The Computers for Learning (CFL) program assists Federal agencies in meeting the 
requirements of Executive Order (EO) 12999, "Education Technology: Ensuring 
Opportunity for All Children in the Next Century". EO 12999 directs agencies, to the 
extent permitted by law, to give highest preference to schools and nonprofit 
organizations, including community-based educational organizations {schools and 
educational nonprofit organizations) with the transfer, through gift or donation, of 
computers and related peripheral equipment excess or surplus to their needs. The 
CFL program represents an important contribution to EO 12999, which includes 
making modern computer technology an integral part of every classroom, connecting 
classrooms to the national infrastructure, providing teachers with the professional 
development they need to use new technologies effectively, and encouraging the 
use of innovative educational software. 

The CFL program specifically matches the computer needs of schools and 
educational nonprofit organization with excess equipment in Federal agencies. 

Direct transfers are authorized by law through 15 U.S.C. 371 0(i) commonly known 
as the Stevenson-Wydler Act (amended by Public Law 102-245 on February 14, 
1992). It states, "The Director of a laboratory, or the head of any federal agency or 
department, may loan, lease or give research equipment that is excess or surplus 
to the needs of the laboratory, agency or department to and educational institution 
or nonprofit organization for the conduct of technical and scientific education and 
research activities. Title of ownership shall transfer with a gift under this section." 
Legislative history discussing the intent of Title 15 includes computers as research 
equipment. 

Detailed information regarding the program and success stories can be found at: 
http://computersforlearning.gov/ 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 


Working Capital Fund 

GSA uses a Working Capital Fund to centralize and pay for certain agency-wide 
support activities. Many people would think this is not under our jurisdiction 
because it is not directly appropriated, but I think our oversight of this account is 
very important since the agency taps into appropriated accounts to pay for the 
Working Capital Fund. It is important to this subcommittee that there is full 
transparency in how appropriated funds are used. A fund like this sometimes 
muddies this transparency. Please explain how you decide what is paid for out of 
the Working Capital Fund. 

The Working Capital Fund (WCF) is a fully reimbursable revolving fund that 
economically finances centralized internal and other reimbursable administrative 
support services to GSA and other Federal organizations. 

The WCF finances administrative support services that benefit all GSA programs, 
and are more cost-effective to provide centrally than to divide across multiple 
functions and appropriations. Administrative support services include accounting, 
budget, personnel, legal support, information technology and acquisition policy. 

GSA determines whether an administrative support service is a legitimate use of the 
WCF by assessing the scope of the service. If the service provides benefits to GSA 
only, WCF funding is used. If the service provides benefits to a customer base that 
is government-wide or the general public, then appropriated funding is used. 

The Administrator of General Services with the advice of the Chief Financial Officer 
and General Counsel, and the consent of the Office of Management and Budget 
(0MB), has determined that the following programs are appropriate to fund from the 
WCF. 

Centralized Administrative Support (CAS): 

Chief Acquisition Officer 

Chief Financial Officer 

Chief Information Officer 

Chief Human Capital Officer 

Office of General Counsel 

Office of Citizen Services and Communications 

Office of Small Business Utilization 

Office of Civil Rights 

Office of Performance Improvement 

Office of Emergency Response and Recovery 

Office of Management Services 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

Other Reimbursable Support ilnternal and External’); 

Centralized Information Technology Infrastructure support provided by the Chief 
Information Officer through Infrastructure and Operations (10). 

Centralized Charges (CO) pays fees or expenses on behalf of the entire agency. 
Examples of Centralized Charges include unemployment compensation, worker’s 
compensation, implementation of Homeland Security Policy Directives (e.g., HSPD- 
12), postage, and the GSA management intern program. 

External Reimbursable programs financed through the WCF provide administrative 
services similar to those described in the Centralized Administrative Support (CAS) 
section below, but for agencies and commissions external to GSA, Customers 
include small agencies. Presidential commissions, House and Senate offices, and 
the Inspector General Criminal Investigations Academy. 


Major Equipment Acquisition and Development provides for major acquisitions of 
computer software applications. 


Please explain how the costs are shared across the agency. 

The budgeted costs of Centralized Administrative Support (CAS) and IT 
Infrastructure and Operations (10) programs are distributed using the most equitable 
and efficient manner available. When a program produces outputs or has some 
other workload indicators that can be attributed directly to specific customers, 
budgeted costs of that program are allocated across the agency based on usage. 
For example, the operating costs of financial systems are allocated based on the 
number of transactions executed in the system, by GSA component organization. 
When program costs cannot be directly attributable to customers, the program 
budget is allocated based on budgeted FTE levels in GSA component organizations. 

Centralized Charges (CC) rates are developed by estimating the cost of individual 
centralized charge programs, which are mostly bills to the Agency. The total cost is 
then allocated to the GSA Services and Staff Offices based on factors applicable to 
the specific charge. If there are no factors or supporting data to assign costs for a 
specific charge, the charge is distributed based on budgeted FTE. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 


Green Government 

1. What steps will GSA take in FY 2009 to increase its use of renewable energy 
sources in Federal buildings, leased facilities, and fleet operations? 

Federal Buildings and Leased Facilities: 

In FY 2009, GSA expects to purchase approximately 1 15,000,000 kWhs of 
renewable power in its deregulated energy procurements for GSA-owned buildings 
and an additional 85,000,000 kWhs for non-GSA facilities. GSA will purchase at 
least 3% of our total consumption needs from renewable power sources during FY 
2009. in FY 2009, GSA will install on-site renewable generation resources on 
existing GSA buildings where feasible and incorporate such on-site renewable 
generation resources to the maximum extent practicable for new buildings. 


Year 

GSA Buildings 

Non-GSA Bldgs, 

Total 

2006 

75,000,000 kWhs 

15,000,000 kWhs 

90,000,000 kWhs 

2007 

110,000,000 kWhs 

83,000,000 kWhs 

193,000,000 kWhs 

2008(est) 

1 1 1 ,000,000 kWhs 

84,000,000 kWhs 

195,000,000 kWhs 

2009{est) 

115,000,000 kWhs 

85,000,000 kWhs 

200,000,000 kWhs 


GSA is currently examining wind power options for land ports of entry in Texas. We 
have recently installed solar power that is cost effective in Waltham, MA, Denver, 
CO, and in locations in California and New Jersey. 

Fleet Operations: 

GSA has purchased over 170,000 Alternative-Fueled Vehicles (AFV) and Flybrid- 
Electric Vehicles (FIEV) for Federal Agencies since 1991, of which 143,000 have 
been for GSA’s Fleet. GSA has ordered over 29,000 AFVs and FIEVs for FY 2008, 
of which over 22,000 are for our own Fleet. GSA has worked cooperatively with the 
Department of Interior’s National Park Service to establish AFV-based mass 
transportation systems in our National Parks, and we plan to continue these efforts 
in FY 2009. 

GSA’s Fleet and Automotive Divisions will continue to educate Federal customers on 
the importance of “greening” their fleets and will provide tools to track fuel usage, 
vehicle locations, and alternative fuel pump locations. GSA will also continue our 
successful partnerships with the Department of Energy, the National Renewable 
Energy Laboratory, the National Ethanol Coalition, Clean Cities, and other key 
stakeholders to identify areas where alternative fuel pumps are needed. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

2. What steps will GSA take to help tenant Federal agencies and Federal 

customers of the Federal Acquisition Service reduce energy consumption and 

“buy green”? 

Tenant Federal Agencies; 

. Customer Outreach: GSA communicates directly with employees of tenant 
agencies on reducing energy consumption in Federal buildings through e-mail, 
energy awareness campaigns and/or signage in the Federal building. 

• Customer Outreach: GSA Facility Managers continuously identify actions that 
both we and our customers can do to save energy, including; 

■ Turning off perimeter units, lights and office equipment at the end of the 
business day; 

• Eliminating the use of space heaters; 

■ Eliminating some non-essential 24 hour equipment operations; 

■ Lighting retrofits; 

• Adjusting lighting control systems to match the needs of the tenants; 

• Replacing exterior and emergency lights with LEDs (Light-Emitting 
Diodes); and 

■ Replacing gas engines with electric motors. 

• Energy Tracking: Energy consumption is tracked and reported monthly for 
every GSA facility. Our system provides the status of energy trends as they 
relate to past or future building activities that affect energy consumption. This 
allows us to target opportunities for operations improvement or energy retrofits — 
as well as to understand those trends and compare our performance to similar 
buildings in our inventory and with that of the private sector. 

• Retrofit and Renovation Projects: When GSA plans a renovation, energy 
retrofit, or building modernization, the project team engages the tenants in 
planning for potential changes as a result of the capital investment. Tactics that 
make a considerable impact with regard to saving energy include: 

■ Consolidating equipment (like servers) needing extra cooling into adjacent 
areas. 

■ Replacing old hot water heaters with tankless units — energy is saved by 
eliminating the need to keep a reservoir of water hot. 

■ Building walk-through with tenants to develop joint lists of possibilities for 
changed operations. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

Federal Customer of the Federal Acquisition Service: 

GSA’s Federal Acquisition Service (FAS) continually updates contracts and item 
purchase descriptions to ensure that vendors offer green products that meet 
affirmative procurement requirements. The GSA Multiple-Award Schedules program 
gives agencies access to hundreds of “green” products and services to minimize 
environmental impacts. Industry partners will be required to highlight products that 
have environmental attributes, such as recycled materials, in their offers, commercial 
pricelists, catalogs and brochures, and online products websites, and electronic data 
submissions to GSAAdvantage!®. 


FAS also has a major environmental operational project underway to implement 
Section 1 04 of the Energy Policy Act of 2005. Consistent with the Act, FAS will 
ensure that ENERGY STAR® and Federal Energy Management Program (FEMP)- 
designated products are clearly identified and displayed in our catalogs. 

In FY 2007, FAS issued a detailed green purchasing plan and resource guide that 
directs its employees to meet mandatory green purchasing requirements. Also, it is 
our intent to offer green acquisition training to FAS employees and customer 
agencies in addition to offering training information to industry partners by late FY 

2008. The FY 2008 GSA Expo will highlight green products offerings and offer 16 
different environmental training courses. FAS plans to continue these efforts in FY 

2009. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

Reprogramming of funds 

Over the past five years, the Committee has approved more than $600 million in 
reprogrammings for capital projects in the Federal Buildings Fund. What factors 
are causing projects to exceed the original funding requests? 

Since FY 2003, GSA has delivered capital projects totaling $6,5 billion. Managing a 
capital construction and repairs and alterations program of this scale is a complex 
undertaking with many unforeseen conditions, GSA performs proper due diligence 
to mitigate all known and foreseeable risks at project inception and at discrete 
intervals throughout the project, but there are numerous factors that influence 
schedule and cost, and cannot be easily predicted. 

In particular, the market for construction materials and labor has experienced cost 
increases far above ordinary inflation. Since 2001, construction prices have 
increased at an average of twice the Consumer Price Index growth rate. The rise in 
costs is largely caused by rapidly escalating steel prices, global market pressures 
(significantly increased construction activities in India and China), and a continued 
strong domestic construction market. Fluctuations in commodities such as 
petroleum and petroleum-based products also add to the volatility in pricing. 
Subcontractors bidding work are often required to predict the cost of materials years 
in advance. 

At the same time, labor costs increased due to greater competition for skilled 
construction workers. In several markets, subcontractors have more work than they 
can handle. Other agencies involved in capital construction have shared this 
experience: The Department of Defense, the U,S, Postal Service, and many State 
and local entities have experienced more "bid busts’’ as a result of these market 
conditions. The volatility of market prices and the abundance of work lead to a 
shortage of responsive bidders and a lack of adequate competition, making it 
increasingly difficult to plan and execute projects within budget. 


What is GSA doing to reduce the need for these reprogrammings? 

GSA continues to work on reducing future escalations. This is particularly true for 
projects that were planned, funded, and designed in the past few years before the 
magnitude of market volatility and material cost escalation was understood. These 
projects likely do not reflect reasonable funding estimates considering today’s 
environment. As GSA works to develop upcoming project requirements, staff will 
continue to look for alternatives to manage the projects in this emerging global 
market. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

GSA Is taking the following measures to avoid or limit project escalations in future 

years: 

• Established an industry council of leading contractors, design builders and 
architect/engineers to serve as advisors to GSA. This council recommends 
process improvements to reduce cost, improve cycle time and increase customer 
satisfaction. 

• Developing improved delivery methods to fast track design and construction 
activities. By reducing the delivery period, we expect to minimize cost 
escalations by reducing the pricing risk for the subcontracting community. 

• Examining building types (courthouses, land ports of entry. Federal buildings, 
and modernizations) for cost reduction opportunities with our customers. For 
example, in the Land Port of Entry program, we are exploring leveraged 
purchasing of standard products and systems to achieve volume discounts. 

• Employing Building Information Modeling (BIM) technologies for greater accuracy 
in meeting project space requirements and energy modeling. This technology 
can help us allocate and design space consistent with the space contemplated in 
the prospectus. 

• Hiring in-house expertise and consultants to further develop cost estimating and 
market analysis, GSA plans to conduct project-specific market analysis to more 
effectively evaluate local market conditions. 


Does GSA have any planned reprogrammings that will come to this Committee in 
the next six months? 

Yes, GSA intends on submitting a second reprogramming request. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 


Contract Employment 

Last year, you testified that GSA has just over 12,000 employees. How many 
contractor employees currently work in space alongside of, and perform similar 
functions as, regular civil service employees of GSA? Please specify numbers of 
contract employees in headquarters and regional offices versus construction 
contractors. 

Based on the most current data available, there are an estimated 2,189 contractor 
employees working alongside of GSA employees. Approximately 1,255 or 57% of 
these contractors reside in headquarters and the remaining 934 or 43% are located 
in regional offices. Estimating contractor counts is a challenging task because 
GSA’s performance-based contracts frequently mandate a firm, fixed price and 
discrete performance metrics, without requiring labor reporting. Many contractors 
are part time in nature, and can be rapidly added or removed from a task or contract, 
as needed to meet defined milestones within contract deadlines. 

An additional 50,000 building support and construction contractors work in Public 
Buildings Service locations across the country. 


How much did GSA spend on contractor employees in fiscal year 2007? Please 
include contract support/administrative costs in addition to direct contract costs. 

GSA spent approximately $236M in FY 2007 on contract labor; this includes the 
direct costs as well as contract support/administrative costs. This assumes a 
nationwide average annual cost of $108K per contractor for direct and 
support/administrative costs, multiplied by the estimated number of contractors 
above. 


What steps has GSA taken to ensure that contractor employees follow ethical 
standards that are at least as strong as the standards and laws that govern 
Federal employee conduct? 

GSA takes an active role to ensure that contractor employees performing duties on 
behalf of the agency follow ethical standards. GSA has implemented the recent 
Federal Acquisition Rule FAR 2006-007, Contractor Code of Business Ethics and 
Conduct All Federal and contractor employees are required to take the same 
annual training courses in privacy and security awareness. In addition, each Federal 
and contractor employee must also be adjudicated through the same Homeland 
Security Presidential Directive-12 (HSPD-12) credentialing process prior to being 
granted access to Federal computer assets, data and facilities. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 


Sole Source Contracting 

For fiscal year 2007, did GSA enter into contracts that were not fully and 
openly competed? If so, what were the reasons for entering into such 
contracts? 

Yes. The following reasons were identified for restricted competition contracts: 

Authorized by statues 

Directed to JWOD Nonprofit Agency 

Follow-on Contract 

International Agreement 

Below Micro Purchase Threshold 

Mobilization, Essential Research and Development 

National Security 

Only One Source 

Patent/Data Rights 

Public Interest 

Simplified Acquisition Procedures-Non-Competitive 

Standardization 

UNICOR 

Unique Source 

Urgency 

Utilities FAR 41.2 


What is the total amount of money spent on such contracts? 

Contracts awarded in FY 2007 that were not fully and openly competed totaled 
$579M. 


Were there contracts entered into during 2007 that were open to a competitive 
process but where there was only one respondent (the eventual awardee) to the 
solicitation? If so, please provide a list of these contracts, including their cost. 

Yes. GSA has identified 10,353 contract actions in FY 2007 that were open to a 
competitive process but had only one respondent. The total of these contracts was 
$153 million. A list has been provided as a separate attachment. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 


National Broker Program 

GSA recently announced the addition of an Office of Real Estate Acquisition to 
handle long term strategic real estate issues. One such issue is the National 
Broker Program for leasing space. Now entering its fourth year, can you 
comment on performance measures the agency uses to asses the efficiency of 
this program? 

GSA’s National Broker Contract consolidates private sector leasing support among 
four commercial real estate service firms. This contract enables PBS to leverage the 
expertise of private sector brokers to increase our capacity to achieve the best value 
in the marketplace. It also helps us standardize leasing practices nationwide and 
provide more support to our customers. With each year of the contract, its usage 
increases. Performance measures for the National Broker Contract (NBC) are: 

1 . Assisted lease costs relative to the market costs 

GSA expects better rental rates for our customers from the NBC contractors due 
to the fact their future work with GSA is dependent on their performance on each 
individual project. One of the performance criteria we will monitor is the rental 
rates they negotiate. 

Through the first quarter of FY 2008, NBC rental rates are 1 1.46% below the 
market overall, in leases where the landlords have finished the space and the 
government has occupied. 


2. Commissions and credits received or earned through February 2008 

Under the NBC contract, the National Brokers collect their fees in commissions 
from the landlord. NBC brokers collect the commissions they negotiate with the 
landlord minus a pre-priced percentage of the commissions, which are applied 
directly to the Federal tenant’s rent. 

Through February 2008, commission credits back to the government have saved 
our tenant Federal agencies $26.8 million in rent costs, or 1 ,3% of the value of 
the leases. Through February 2009, gross commissions earned by NBC 
contractors were $69.8 million, 3.4 % of the value of leases. 


3. The Brokers’ performance is also measured for each task order on a quarterly 
and annual basis with respect to technical quality, documentation quality, 
timeliness and responsiveness. Broker performance has improved over the 
course of the contract and each broker is performing at a satisfactory level. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

Federal Citizen Services Fund, Aggregate Expenditure Limit 

Last year, this Committee approved an aggregate spending ceiling greater than 
the level requested in the FY 2008 Congressional Justification. The Committee 
provided a higher cap in part due to the exigency of the need related to 1 800 
PASSPORT call volumes, but also based on GSA's promise to permanently 
reduce flow-through transactions by increasing the use of direct citations of 
customer funds. What steps has GSA taken to fulfill this promise? What 
impediments or barriers has GSA encountered in transitioning to direct citation? 

When Congress established the Federal Citizen Information Center Fund (Public 
Law No. 98-63), it included an aggregate ceiling well in excess of planned spending 
to provide essential flexibility for the Fund. Over the years, this flexibility has 
enabled the Office of Citizen Services (OCS) to provide a greater level of service to 
customer agencies by initially incurring costs and later receiving reimbursement from 
the customer agency. Flowever, the 2007 spike in calls to the National Passport 
Information Center (NPIC) created the possibility of exceeding the aggregate 
spending ceiling. OCS moved quickly to establish a process whereby we continued 
to provide the vital telecommunications support needed by the NPIC but the 
Department of State was billed directly by GSA’s Federal Acquisition Service (FAS), 
instead of routing charges through the FCIC Fund. This process has worked well 
and we plan to continue it as agencies move their telecommunications from the FTS 
2001 contract to the new Networx contract, internal GSA discussions are ongoing to 
ensure a smooth transition. 

With the March 2008 award of USA Contact, the new contract for contact center 
services, OCS has set the use of direct fund citations in task orders as a primary 
objective. The first task order issued under the new contract directly cites the 
customer agency's funds. This is the model GSA and OCS will follow for future task 
orders and we fully intend to use direct citation whenever we fulfill an agency’s 
contact center needs through our contracting vehicles, 

Flowever, even with the emphasis on using direct citations on task orders, it is 
important that the Fund retain an aggregate spending ceiling in excess of planned 
spending. This would allow GSA to provide service during emergency situations that 
may disrupt the normal functioning of a customer agency. This occurred when we 
set up contact center services in the aftermath of Flurricane Katrina even when 
FEMA was unable to provide a direct fund citation in a timely manner. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

Reimbursable obligations have increased in this Fund from $6.2 million in FY 
2005, to $8.8 million in FY 2006, and $13.9 million in FY 2007. The FY 2009 
Congressional Justification shows reimbursable obligations leveling off at 
around $10 million in FY 2008 and FY 2009. When can this Committee expect to 
see the effects of increasing the use of direct citation of funds? 


The forecast of $10 million for future-year reimbursable obligations will not be 
significantly impacted by the increased use of direct agency fund citations. The 
impact of this change in procedure is already reflected in the in the FY 2009 
President’s Budget, where reimbursable obligations are reduced from $13.9 million 
in FY 2007 to $10 million in FY 2008 and FY 2009. The impact of this change is 
limited, because it applies only to task orders against USA Contact, and not all 
reimbursable services provided by the Office of Citizen Services (OCS). 

The reimbursable obligations estimated for FY 2008 and FY 2009 represent services 
provided to agencies by the National Contact Center and the publication distribution 
facility in Pueblo, CO. Agencies use these reimbursable services on an ongoing 
basis under the Economy Act, because OCS is able to provide them at a favorable 
cost. Unlike work done under USA Contact, these reimbursable services do not 
require the issuance of task orders and the workload and dollar amounts are stable 
and predictable from year to year, Under these agreements, OCS bills agencies for 
all services provided and agencies reimburse the FCIC Fund. OCS bills agencies 
for these services based on the volume and costs for telephone, e-mail and 
publication distribution. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

Acquisition Services Fund (ASF), Revenue Projections 

What methodology does GSA use to project ASF revenues and costs of 
operations for the budget year (2009)? 

GSA and the Federal Acquisition Service (FAS) project revenues using historical 
trends, then modify these estimates to accommodate new programs or sales leads. 
Projecting revenue is a significant challenge because outside factors such as wild 
fires and the war effort can have significant impact on ASF revenues. We continue 
to look for additional methods and leading indicators to heip improve forecasting 
accuracy. 

Costs of operations are also projected in two steps. First, FAS assesses on-board 
or steady state requirements with inflation and the overall direction of the program. 
Next FAS considers proposals for new projects to improve performance, reduce risk, 
or assist customers. These projects are assessed considering the needs of the 
organization, our customers, and the impact on the bottom line. 

GSA uses the Performance Management Process to develop the future-year 
estimates of revenues and costs that are reported in the Congressional Justification. 
As part of the process, FAS performs an assessment of past performance and 
identifies any known or expected changes in the internal or external operating 
environment. The resulting strategic assessment leads to budgetary input. This 
input and associated plans are reviewed by senior leadership and approved based 
on the needs of the organization, our customers, and the impact on the bottom line. 
In addition, GSA performs a capital review to identify long term needs that may need 
to be funded through revenue. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

How do projected increases in FY 2009 revenues over FY 2008 relate to 
discretionary budget authority requested for your customer Federal agencies in 
the President’s budget? 

Discretionary budget authority is a factor in ASF revenue projections. Analysis of 
trends in customer orders for services show the strongest statistical relationship to 
discretionary spending. However, discretionary budget authority is rarely the driving 
factor in plans or actual results. Specific events (e.g., wildfires, war, disasters) as 
well as policy decisions (e.g., DoD’s interagency contracting policy) tend to be 
greater factors in plans and actual results than discretionary authority by itself. The 
minimal revenue growth reflected in the FY 2008 and FY 2009 plans reflect these 
trends, as well as inflation, customer feedback, and a moderate decrease to 
discretionary spending. 

Increases to ASF revenues are typically the result of FAS capturing business that 
was going to a different source in the past and not necessarily an increase in to 
discretionary budget authority. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

GSA’s last three Congressional Justifications reported the following trend in 
revenues for the ASF: FY 2005 actual, $10,441 billion; FY 2006 actual, $9,285 
billion; FY 2007 actual, $8,885 billion. The FY 2009 Congressional Justification 
projects increased revenues in FY 2008 and 2009: 

What are GSA’s assumptions behind the increases assumed for the next two 
years? 

The primary reason for the decline in revenues over the past few years is the loss of 
business in the Assisted Acquisition Services (AAS) portfolio. The FY 2008 and FY 
2009 revenue projections assume that AAS business volumes have stabilized and 
the remaining components of FAS will grow by inflation on the cost of the goods and 
services sold to customers in FY 2007. The year-over-year growth in sales from FY 
2007 to FY 2008 is about one percent, and from FY 2008 to FY 2009 is about 2%. 

Our AAS stabilization assumption considered the AAS ordering activity at the 
conclusion of FY 2007, and specific and significant sales leads with: 

• Existing orders transferred from the Department of Commerce as part of the 
transfer of their COMMITS Government-Wide Acquisition Contract (GWAC) to 
GSA. 

• New interest and discussions with large Federal customers. 

GSA will continue to monitor AAS ordering activity as a leading indicator to revenue. 


What assumptions has GSA made regarding changes in Federal spending and 
agency budgets? 

In the short term, FAS has not made any specific assumptions regarding changes in 
Federal spending and agency budgets. The majority of products and services 
provided by FAS are recurring or consumable commodities or on-going commercial 
services. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

Acquisition Services Fund, Assisted Acquisition Services 

What is the general trend in business volumes in Assisted Acquisition Services? 

From FY 2005 through FY 2007, Assisted Acquisition Services (AAS) saw a 
downturn in business volumes. We believe AAS business has stabilized, and AAS 
has opportunities to recapture lost market share. However, currently we are seeing 
contrary indicators regarding the direction of AAS business. Through February 
2008, AAS revenue is above plan, while ordering activity is below last year’s levels 
for the same time period. 

We continue to monitor AAS ordering activity as a leading indicator to revenue. In 
addition, we communicate regularly with the program and customers. Demand for 
the acquisition related services provided by AAS remains strong, and we continue 
working with customers to provide the service in the most effective manner. 


What additional actions will GSA take if business volumes continue to fall in this 
portfolio? 

The FY 2009 Congressional Justification reduces the Assisted Acquisition Service 
(AAS) by 250 FTE, through attrition, organizational reassignments within the Federal 
Acquisition Service (FAS) and priority placement opportunities in vacancies across 
GSA. As a result, AAS resources are more aligned with the projected revenue and 
ordering activity. At the same time, metrics have been developed to guide resource 
decisions in AAS, 

The ASF as a whole remains in a strong financial position. Currently, the Federal 
Acquisition Service as a whole is well below its FTE targets and, should AAS 
revenue continue to decline, FAS can continue placement of AAS personnel in other 
parts of the organization. In addition to the realignment of FTE, FAS will continue to 
consolidate office space and systems in order to reduce costs for the portfolio. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

Acquisition Services Fund, Federal Acquisition Service 

What is the status of the FAS organizational implementation? 

The Acquisition Services Fund (ASF) was established by GSA on January 1, 2007. 
GSA fulfilled all of its labor negotiations under its national agreements as of April 3, 
2007 in regard to launching the organization design. 

The Federal Acquisition Service (FAS) officially launched on May 1, 2007. Many 
management efficiencies have been achieved since this date. FAS has 
consolidated strategic planning and business improvement functions in one 
organizational unit for increased focus on planning and a more robust focus on 
business process improvement. FAS is continuing to refine the organizational 
design and is in the process of clarifying roles and responsibilities, integrating 
systems, and refining processes to improve service to customers. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

Acquisition Services Fund, Alliant Contract 

What is the impact of the recent findings of the U.S. Court of Federal Claims 
regarding the award of the Alliant government-wide acquisition contract? 

The primary impact is a delay in the award of Alliant. FAS will redeploy existing 
resources to re-evaluate proposals consistent with the guidance of the court. 


How far behind schedule is this project? 

The project is currently eight months behind schedule. 


How does this recent setback impact revenue projections in the FY 2009 
Congressional Justification? 

Current revenue projections remain unchanged. Alliant is a successor to existing 
GSA Government-Wide Acquisition Contracts, and these contracts will remain 
available to customers until Alliant can be awarded. Therefore, GSA does not 
expect a significant impact on ASF revenues. 


How does this delay impact GSA’s customers, and what is the budgetary impact 
on those agencies? 

Customers should not experience significant impacts, budgetary or otherwise, as a 
result of the delay in awarding Alliant. Alliant is a successor to existing GSA 
Government-Wide Acquisition Contracts, and these contracts will remain available to 
customers until Alliant can be awarded. Therefore, we do not expect significant 
customer impact. 
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FY 2009 Budget Request of the General Services Administration 
Questions for the Record 
Submitted by Chairman Serrano 

Acquisition Services Fund, FY 2007 actual results 

The 2008 Congressional Justification projected FY 2007 net operating results of 
$671 thousand, but the FY 2009 Congressional Justification reports actual results 
of $103 million. 

What is the cause of this large variance? 

Cost reductions through attrition and project deferral were the single greatest 
contributors to the variance (more than $80 million in cost savings). Revenue 
coming in over plan also contributed, but to a much lesser extent. FAS has 
maintained a hiring freeze to meet its FTE targets and to assist with the placement 
of Assisted Acquisition Service (AAS) employees to other parts of the organization. 
Although the variance in FY 2007 is substantial in absolute dollars, it only represents 
just over one percent of ASF revenues for that year, and is near break-even on a $9 
billion fund. 


What does GSA plan to do with this surplus? 

Consistent with Public Law 109-313, the GSA Modernization Act of 2006, GSA has 
prepared a Cost and Capital Plan detailing the long-term capital requirements and 
other operating needs of the Fund . Our current cost and capital plan calls for the 
use of: $18 million to expand the GSA Fleet by purchasing non-tactical vehicles to 
be leased to the Army; over $8 million of support to the Presidential transition 
process, funded by ASF net operating results; $5 million to be used as a reserve for 
regional telecommunications transition to a new contract; and the balance will be 
retained to augment the corpus of the Acquisition Services Fund (ASF). 

The corpus of the Fund provides cash reserves to offset daily operations of the 
revolving fund. Cash reserves enable the Federal Acquisition Service to incur 
obligations against its own authority when procuring goods and services on behalf of 
customers. Cash reserves are replenished when customers receive the goods and 
services and remit payment to FAS. 

The cash reserves that were transferred into the ASF from the legacy Information 
Technology Fund and General Supply Fund were not adequate to support current 
operations and meet the future needs of customers. Adequate cash resources are 
defined as five to ten percent of sales, excluding cash reserves for specific items, 
such as the Networx transition and replacement cost pricing for new vehicles. This 
level of cash is necessary to support bulk buys, which require substantial cash 
outlays to secure the best prices for our customers. 
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How much was returned to the Treasury? 

No funds were returned to Treasury in FY 2007. Consistent with our Cost and 
Capital Plan, the balance of ASF FY 2007 net operating results were retained to 
increase cash reserves, restore the corpus, and improve the financial position of the 
Fund. 


When in FY 2007 did GSA first determine or estimate that it might generate such a 
large surplus? 

During the spring of 2007 we began forecasting a surplus in excess of our plan. 


What steps did GSA take, including reducing fees, to mitigate such a large 
surplus? 

Because the majority of the surplus was generated through cost reductions and 
project deferrals, no specific action was taken to reduce the surplus. 


Does GSA expect a similar, substantial variance in FY 2008? 

GSA is currently forecasting a surplus in excess of plan. We are currently assessing 
our cash, budgetary, and investment needs for FY 2010, Once this review is 
complete and the final surplus known, a decision will be made regarding the best 
use of available funds. It is likely that FAS will use some or all of the funds to 
strengthen its cash position, and update aging infrastructure that has been deferred 
in past years. 
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Submitted by Chairman Serrano 

Real Property Pilot Programs 

Please explain the details of the GSA request for a real property pilot program, 
and how it differs from the other real property disposal program, requested as a 
government wide general provision, which the Committee has rejected the past 
few years. Please explain the differences and merits of each proposal, including 
general examples. 

Section 525 of GSA’s Administrative Provisions proposes the revision of title 40 of 
the United States Code to allow GSA to conduct real property "redeployment 
services", 

GSA believes agencies are unable to devote financial resources to determine 
whether property should be retained and reused or reported as excess or surplus. 
GSA is capable of providing this service, but we lack the legislative authority to 
provide this type of service to other agencies until a specific property has been 
reported by an agency as “excess". Section 525 would allow GSA to enter much 
earlier in the process, and actually assist agencies to assess their real property 
portfolios and determine whether a property or properties should be retained or put 
through the disposal screening process. The provisions would also authorize GSA 
to recoup costs from the proceeds of any eventual sale resulting from GSA 
“redeployment services". 

This provision would allow agencies to identify excess property earlier, accelerate 
the disposal process, and improve their property utilization rates without an increase 
in the agencies' or GSA's appropriations. This provision allows Federal land-holding 
agencies to focus on their core missions, and helps GSA to deliver on our core 
mission of delivering best value solutions to taxpayers and Federal customers. 

Section 525 is unrelated to OMB’s Federal Real Property Disposal Pilot Program, 
which appears as Section 735 of the Government-wide General Provisions of the 
President's FY 2009 Budget, The Pilot Program would allow landholding agencies 
to retain 20% of the revenues from the disposal of selected properties. The Pilot 
Program would also allow agencies to dispose of properties without being screened 
for other public purpose conveyances. 
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Repairs and Alterations (R&A) 

The FY 2009 budget requests $692 million for repairs and alterations, this is even 
less than requested in FY08. 

1. What is the current size of the repairs and alteration workload backlog? 

According to GSA’s Physical Condition Survey data, the FY 2007 repairs and 
alterations liability is approximately $7.4 billion. 


2. Does the level of funding requested for Repairs and Alterations for fiscal year 
2009 provide sufficient funds to reduce the backlog of projects contained in 
your inventory and appropriately maintain Federal buildings? How much will 
the backlog be reduced, given the request ievel of funding? 

GSA's FY 2009 budget requests funding for those projects that have the greatest 
physical urgency and can be completed under existing market conditions and with 
the project management resources available, GSA’s request reflects our 
commitment to addressing our R&A backlog, but balances those requirements 
against resource needs in New Construction, Leasing, and Building Operations. 

This budget request strikes a balance between those competing needs, in a fiscally 
responsible manner. The funds GSA has requested for R&A will allow the agency to 
slow the growth rate of reinvestment liability and perform cyclical maintenance 
activities. 

In addition, PBS is addressing our liability through an asset management strategy 
focused on concentrating reinvestment in core assets, disposing of underutilized 
assets, and depositing disposal proceeds into the Federal Buildings Fund. PBS is 
also strategically pursuing outleases, exchanges, and Energy Savings Performance 
Contracts (ESPCs) and Utility Energy Savings Contracts (UESCs) to increase 
revenue, leverage equity, and fund improvements to buildings that increase energy 
conservation. Despite our best efforts, our liability for reinvestment is growing faster 
than our ability to fund infrastructure improvements. 
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Question on Border Points of Entry 

I understand GSA owns and maintains almost 100 of these land ports and the 
Department of Homeland Security is, more often than not, the sole occupant. I 
think it is well known that these ports of entry were designed for commerce, not 
security, in addition, many of the larger ports of entry are far exceeding their 
designed capacity due to the growth in trade and development around the ports. 
There has been talk of transferring ownership and maintenance responsibility to 
DHS, in hopes of creating construction and operational efficiencies. 

1. Could you comment on the total cost the Administration expects to face this 
year and in future years to expand and improve the ports of entry? 

As of FY 2009, DHS has identified a remaining financial need of $4.3 billion to meet 
the expansion and improvement needs of land ports of entry. At an annual average 
funding level of $500 million, it would take until 2017 to complete necessary work at 
all ports of entry. 


2. How does the GSA negotiate with private owners to maintain privateiy owned 
ports of entry, which I understand there are more than 20? 

For fully-serviced leases at Land Ports of Entry (LPOE), the lease contract specifies 
the level of services required by the lessor to maintain the facility using a 
performance based contract. For non-fully serviced leases at LPOEs, GSA 
contracts with the private sector to provide services to maintain the port of entry. 

The primary difference between lease negotiations on LPOEs and other lease 
procurements is that LPOEs are less than full and open procurements. Because the 
site and the owner are already established (often via a Presidential Permit), there is 
no competition. 

GSA determines fair and reasonable pricing by looking to market information; costs 
of other, equivalent build-to-suit leases in the area; and existing contracts and price 
information submitted by the lessor. 

While no contracting officer is expected or required to sign a lease if the price is not 
fair and reasonable, the critical nature of LPOEs often limits other options. However, 
most private LPOE owners depend upon the revenue that a bridge / or other border 
crossing will bring in and are willing to make concessions in order to maintain or 
increase that traffic flow. Usually, GSA is able to negotiate a fair resolution and, 
while we can't competitively select the owner or the location, we do have some 
flexibility in negotiations that leads to an equitable outcome. 
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3. GSA issued a report in either 2000 or 2001 detailing the agency's priorities for 
ports of entry construction over several years. Do you expect to update this 
report anytime in FY08 or 09? How does GSA coordinate its priorities with 
DHS’s priorities? 

No, we do not expect to update this report. The report has been replaced by a new, 
ongoing facility planning process created by DHS in FY 2005, which is captured in 
DHS’ Capital Improvement Plan. 

GSA coordinates our priorities with DHS’ priorities in the following manner: DHS wil 
identify which projects are of highest priority through their ranking protocols, and will 
provide GSA their five-year plans with the annual work plans identifying which 
projects will be pursued that particular year. GSA will work with DHS annually to 
identify which projects are ready for funding, which are ready to begin feasibility 
studies, or which are under consideration but have outstanding issues (e.g., 
environmental concerns, local community impacts, etc.). 
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Question on Courthouse Construction 

In your FY09 budget, GSA is requesting $110 million for the San Diego 
courthouse. There are no other funds for new construction of Federal 
courthouses. 

1. Please describe the reasons for the San Diego courthouse request. Are these 
funds in addition to prior year funds already appropriated? 

Yes, The $110 million is in addition to funds already appropriated. 

The current request supplements the construction funding already received to offset 
the dramatic increase in construction costs in Southern California. In recent years, 
the southern California construction market has experienced significant increases in 
the cost of construction materials and labor. In FY 2006 alone, the construction cost 
escalation rate was approximately 16%. The original funding request for the San 
Diego Courthouse did not anticipate this sustained rise in the cost of construction. 
GSA has incorporated recommendations to reduce the project cost as well as 
changes to the construction delivery method, and intends to re-solicit the 
construction in 2009. 


2. My understanding is that the original plans for design of the courthouse 
included some expensive options such as several fitness facilities. Are you 
comfortable that the scope of the design has been modified enough to fund 
only reasonable costs? 

GSA has incorporated significant value engineering recommendations into this 
project. The project as currently designed represents an appropriate level of finish, 
durability and operability that will satisfy the long term investment needs of the 
government. We have incorporated into the design the requirements of our several 
tenants, including the Administrative Office of the United States Courts and the 
United States Marshals Service. They, too, were appropriately “value engineered", 
in order to ensure the project can be successfully awarded. 
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3. Could you describe the reasons for the escalating costs? 

Substantial increases in the costs of construction materials and labor in San Diego 
echo national trends and are driven by the same factors: Increased global demand 
for construction materials, lack of skilled labor to meet demand, increased energy 
costs, and low interest rates fueling a tremendous growth in the volume of 
commercial construction activity. 

Nation-wide increases in construction costs are exacerbated in southern California, 
where additional factors have contributed to cost escalations higher than the national 
average: 

• Insurance and bonding costs have risen dramatically, which has reduced the 
pool of qualified contractors, thus limiting contractor competition; and 

• 2,700 acute-care California hospitals are rushing to comply with seismic 
upgrades by 2013 at a cost of $24 billion and Los Angeles Unified School 
System construction and modernization program at a cost of $24 billion add to 
the volume of construction and reduce competition. 


4. With regards to other courthouse construction, what outyear estimates does 
GSA have for the needs for new courthouse construction over the next five 
years? 

The Five-Year Courthouse Project Plan for FYs 2009-2013 as approved by the 
Judicial Conference of the United States on March 11, 2008 totals $1,72 billion, A 
copy of this plan has been provided as a separate attachment. 
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Financial Health of the Federal Buildings Fund 

GSA is requesting more in direct appropriations to the Federal Buildings Fund 
than in past years - $525 million. This would supplement the over $8 billion in 
revenues that the Fund receives in rental payments. 

1. Does this request indicate that the financial health of the Federal Buildings 
Fund is in worse shape than past years? 

No, this request does not indicate that the financial health of the Federal Buildings 
Fund (FBF) is in worse shape than past years. The FBF is in good financial “health." 
Year-to-date rent revenues and operating expenses are consistent with planned 
levels, and year-end results should be close to those projected in the Congressional 
Justification. 

The financial health of the FBF, although currently sound, faces a long term threat 
from our growing reliance on operating leases to fulfill the space requirements of 
Federal agencies. The FBF was designed to generate net revenues from the rental 
of government-owned space and reinvest those funds in the capital program. The 
increase in leased space reduces net revenues to the Fund, reducing the amount 
available for reinvestment, and increasing the reliance of the FBF on annual 
appropriations to support construction and repairs and alterations projects. In 2004, 
approximately 25% of PBS’ New Obligational Authority was used to support the 
capital program; in contrast, the FY 2009 President’s Budget reflects less than 16% 
available for the capital program. 


2. Does the revolving fund model need to be reformed? 

No, the Federal Buildings Fund is a sound business model, particularly since 
enactment of GSA's authority to retain the proceeds from its real property disposals. 
However, with significant calls on capital for national priorities such as land ports of 
entry, new courthouses, FBI Field Offices, and the Department of Homeland 
Security Headquarters consolidation, the Federal Buildings Fund cannot support the 
new construction requirements and address the reinvestment needs of the current 
portfolio without exploring other options. 

Without intervention from Congress, GSA will continue to lease space more and the 
reinvestment liabilities will continue to grow. This is not a new concept. From time 
to time. Congress has seen the need to supplement the Federal Buildings Fund to 
support national priorities and shore up the aging infrastructure by providing 
significant direct appropriations to the FBF. Congress has also provided new 
legislative authorities that have allowed GSA to add capital to the Fund without direct 
appropriations; most notably, the retention of proceeds provisions of Section 412 of 
the FY 2005 Appropriations Act. 
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3. What are the outyear funding estimates for the Federal Buildings Fund to 
address the need for additional ports of entry construction, DHS 
consolidation, courthouse construction and tackling the repairs and 
alterations backlog? 

GSA estimates the current construction program for land ports of entry, executive 
branch agencies, and courthouses to exceed $10 billion, with reinvestment needs for 
GSA’s 1,500 Federal buildings exceeding $7 billion. 
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Federal Real Property Council 

In January 2003, GAO designated Federal real property as a high-risk area. In 
February 2004, President Bush signed an Executive Order creating the Federal 
Real Property Council to strategically manage Federal property. Yet, GAO has not 
removed Federal real property from its high-risk list citing the need for more 
progress. 

Could you explain what is high risk about the Federal government’s property 
management? 

In January 2003, the Government Accountability Office (GAO) designated Federal 
real property as a high-risk area due to longstanding problems with: 

1 . excess and underutilized property, 

2. deteriorating facilities, 

3. unreliable real property data, 

4. reliance on costly leases, and 

5. challenges protecting facilities from the threat of terrorism, 

GAO issued an update to the Federal Real Property High Risk Series Report in April 
2007. GAO reported that progress has been made, but real property remains a 
high-risk area since the underlying problems identified in the FY 2003 report 
continue to exist. GAO noted that these problems are exacerbated by deep-rooted 
obstacles that include competing stakeholder interests, legal and budgeting 
limitations, and the need for improved capital planning. 

GSA has taken a number of aggressive actions since 2003 to address each of 
GAO’s concerns within our own inventory and to assist other Federal agencies in 
improving their real property management. 

• Unreliable Real Property Data: GSA’s Office of Governmentwide Policy ~ in 
partnership with the Office of Management and Budget (0MB) - has revamped 
the government-wide real property inventory database (the Federal Real 
Property Profile) to collect new data elements and performance measures to 
improve the quality and quantity of Federal real property data. 

• Deteriorating Facilities: GSA's Public Buildings Service (PBS) has undertaken 
an aggressive portfolio restructuring and has disposed of over 270 vacant and 
underutilized assets thereby avoiding over $600 million in repairs and alterations 
costs, 

• Excess and underutilized property: PBS has developed strategies to eliminate 
vacant space, asset by asset. As a result, GSA vacancy rates in government- 
owned properties have decreased from 9,2 percent in FY 2002 to 5.56 percent in 
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FY 2007, and government-leased vacancy rates have been below 1.5 percent for 
the past five years, 

• PBS also assists other landholding Federal agencies to cost effectively re-deploy 
their property or and otherwise to dispose of surplus or excess assets through 
the Office of Real Property Disposal. 


What challenges remain? 

The single greatest challenge to the Federal government's property management is 
the lack of available funding to address known and longstanding problems in the 
inventory. Federal land-holding agencies are not reporting unneeded real property 
holdings because they are unable to devote financial resources to determine 
whether property should be retained or reported as excess or surplus. Likewise, 
even when properties are analyzed and retained in the inventory, the backlog of 
repairs and alterations requirements associated with these properties is 
overwhelming. And, as mentioned previously, budgeting restraints on GSA's capital 
investment programs are forcing a growing reliance on leased space to meet the 
Government's long-term space needs. 

GSA recognizes that fiscal constraints and budget realities will always focus funding 
for our sister agencies on their core mission requirements. Rather than requesting 
additional appropriated funding, GSA’s FY 2009 budget requests additional 
legislative authority that would allow GSA to assist other Federal agencies to 
analyze their portfolios and optimize their inventories. Any associated costs would 
be funded from the proceeds of the eventual disposal of surplus properties identified 
through the process. 

Section 525 of GSA's Administrative Provisions proposes the revision of title 40 of 
the United States Code to allow GSA to conduct “asset redeployment services". 
Currently, GSA lacks the authority to provide asset re-deployment services until a 
specific property is reported by an agency as excess. The proposed legislation 
would allow GSA to enter much earlier in the process, and actually assist agencies 
in the determination of whether a property should be retained or put through the 
disposal screening process. 

This provision would allow agencies to identify excess property earlier, accelerate 
the disposal process, and improve their property utilization rates without an increase 
in the agency’s or GSA’s appropriations. This provision allows Federal landholding 
agencies to focus on their core missions, and helps GSA to deliver on our core 
mission of delivering best value solutions to taxpayers and Federal customers. 
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What is the President’s Federal Real Property Council? 

The Federal Real Property Council (FRPC) was established by Executive Order 
13327, “Federal Real Property Asset Management", signed by President George W. 
Bush on February 2, 2004. 

The FRPC consists of Senior Real Property Officers, the Controller of the Office of 
Management and Budget (0MB), the Administrator of General Services, and any 
other officials or employees permitted by the chair of the council. The Deputy 
Director for Management for 0MB is the chair of the FRPC, and 0MB provides 
funding and administrative support to the FRPC. 

There are three FRPC interagency committees that were established to develop and 
implement a strategy to accomplish the objectives outlined in EO 13327. The 
committees are: Asset Management Plans Committee, Inventory and Performance 
Measures Committee, and the Systems Committee. The FRPC's main role is to: 

• develop guidance for preparing and implementing agency asset management 
plans, 

• work with GSA to establish asset management performance measures, and 

• serve as a clearinghouse to executive agencies for best practices in real 
property management. 

In just over four years, the FRPC has put into place the major elements of EO 13327 
and the President's Management Agenda initiative. These actions are yielding 
significant results. Specifically: 

• The FRPC established the Federal Real Property Profile database which holds 
inventory and performance data on more than 1.1 million assets with an 
estimated replacement value of more than $1.5 trillion. 

• Agencies have asset-level performance data to assist in decision-making, such 
as identifying those assets in need of investment and unneeded assets suitable 
for disposal. 

• Agencies have disposed of more than $7 billion in unneeded Federal real 
property which puts the government on track to meet the Administration’s target 
to dispose of $9 billion by 2009. 

Moving forward, the FRPC aims to work closely with the GAO to implement the 
necessary steps to remove real property management from GAO's “high risk” list. 
The FRPC approach to date has been consistent with many of the recommendations 
outlined in GAO’s most recent report (GAO 07-349, April 2007). Namely, the FRPC 
has: 

• promoted more effective property management leadership', 

• improved government-wide real property information; and 

• provided enhanced asset management toots to make federal real property 
management more effective. 
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West Wing Infrastructure Systems Replacement 

The budget request includes $76 million for West Wing renovations. 

1. Can you explain why this funding is required? 

The $76,487,000 request for funding the West Wing Infrastructure construction is for 
the below grade installation of certain utility and IT services extending from the 
Eisenhower Executive Office Building to the West Wing. The project scope of work 
includes work relating to the transmission of steam, chilled water, electrical services 
and IT services; and access to service and maintain these distribution lines. Below 
grade interferences, sequencing of the work, and provision of redundancy to assure 
service continuity for the duration of construction are essential to the success of the 
project. 

Much of the mechanical and electrical equipment in the West Wing is more than 50 
years old. Given an average life span for mechanical equipment of about 35 years, 
the West Wing infrastructure is living on borrowed time, since interruption of these 
services would be extremely disruptive. There will be brief periods during 
construction for planned outages to transfer services to the new systems. Some 
systems must not experience any discontinuity, therefore redundancy to prevent 
service interruptions is essential, and such redundancy is factored in the scope of 
work and cost. 


2. Is this a one-time requirement or wiil additional funding be required in future 
years? 

An overall replacement of the primary HVAC and electrical systems in the West 
Wing is required, along with replacement and repair of the accompanying secondary 
distribution system that services the interior of the West Wing. The requested 
infrastructure project ($76,487,000) will have standalone benefits. However, a 
distribution project, including internal equipment and distribution of services 
throughout the West Wing, is also recommended. The cost of this effort is 
anticipated to be about $80 million. 
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Although I have not been provided with a detailed report of the proposal, I have 
serious questions about some of the cost assumptions in the proposal and 
construction schedule, and that it will ultimately cost as much, if not more than 
the alternative proposal of 36 courtrooms and 45 chambers the courts offered to 
GSA in May 2007. 

To what extent do your cost estimates include either doing the renovation work at 
night or moving the court into swing space during the renovation? What would 
those additional costs be? 

The Roybal expansion project will not require swing space but will require off-hours 
construction work. The cost for this off-hours work has been included in the cost 
assumptions and built into the unit values. 

GSA would be happy to discuss costs for this project with any Members of the 
Committee. 

According to the March 2008 GSA proposal, many federal agencies will have to 
be relocated to make way for court expansion in the Roybal building. What is the 
cost of relocating these agencies? Are the lease and relocation costs included in 
the $700 million estimate? If not, why not? 

The Drug Enforcement Agency (DEA) and the Equal Employment Opportunity 
Commission (EEOC) will relocate. The total one time costs of relocation are 
estimated to be $1.3 million. The estimated annual rental is $6.7 million for DEA and 
$0,6 million for EEOC, totaling $7.3 million per year. Relocation costs are not 
included in the project estimate because relocation of both agencies is required 
regardless of which housing alternative is selected. 


Please provide for the record cost estimates, fact sheets, and a prospectus 
document for both the May 2008 proposal and the previous 36 courtroom/45 
chambers proposal accepted by the AO so Congress can better compare the two 
scenarios. 

GSA will provide the cost estimate information and fact sheets under separate cover 
and prior to our upcoming briefing. However, the prospectuses requested have not 
been approved by the Administration or forwarded to the authorizing Committees of 
Congress. 
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FEDERAL COMMUNICATIONS COMMISSION 
WITNESS 

KEVIN MARTIN, CHAIRMAN, FEDERAL COMMUNICATIONS COMMIS- 
SION 


Chairman Serrano’s Opening Statement 

Mr. Serrano. The subcommittee will come to order. Good morn- 
ing to all. 

Kevin Martin, we welcome you to this hearing on behalf of the 
committee; and we bring you special greetings from Howard Stern. 
I thought you would appreciate that. [Laughter.] 

Welcome to this hearing of the Financial Services and General 
Government Subcommittee. Today, the subcommittee will take tes- 
timony from the Chairman of the Federal Communications Com- 
mission, the Honorable Kevin Martin. Kevin Martin has been a 
member of the Commission since 2001 and has been chairman 
since 2005. 

Chairman Martin, we welcome you to this hearing once again. 

The purpose of this hearing is to review the FCC’s budget re- 
quest. The Commission requests a budget for fiscal year 2009 of 
$338.9 million, which is a $25.9 million or 8.3 percent increase over 
the current year. We look forward to discussing this budget request 
with you. 

However, as was the case with past FCC hearings, we expect this 
hearing to cover a range of issues, including some policy matters 
that are now or have recently been before the Commission. There 
is always a great deal of interest in what the Commission does be- 
cause your decisions touch nearly all of us in our daily lives, espe- 
cially the chairman, like me, who owns three different satellite ra- 
dios; and we will talk about that later. 

You have authority over radio, television, telephone, satellite and 
cable services. You regulate one of our most precious assets, the 
public airwaves. You are required to ensure that all Americans 
have available telecommunication services at reasonable charges 
without discrimination on the basis of race, color, religion, national 
origin or sex. 

The importance and breadth of the FCC’s authority places it 
squarely in the middle of some of the most important and con- 
troversial issues facing our Nation. Some of these issues include 
media ownership rules, cable regulation, net neutrality and an 
issue that is of great concern to me, the transition to digital tele- 
vision scheduled for February of 2009. 

The FCC’s budget request for 2009 includes $20 million, which 
is the largest single increase, to expand DTV transition education. 
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There is no question in my mind that more must be done to inform 
and prepare consumers for this transition. 

A recent survey estimated that more than 30 million households 
are currently unprepared for the transition because their tele- 
visions receive only analog signals. The survey also found that Afri- 
can Americans and Hispanics make up a disproportionate share of 
these households. I am concerned about how these families will 
successfully manage the transition. 

And I must say, Chairman Martin, just as an aside, I don’t know 
for sure but I know there is an effort being made on Spanish tele- 
vision to inform folks that this change will come. I don’t think I 
have seen the same kind of output — and maybe it is not needed or 
maybe the networks feel it is not needed — in the English language 
media. In Spanish, I have seen Univision and Telemundo do a pret- 
ty good job of letting people know that something dramatic is com- 
ing. 

With regard to media ownership, in December, the FCC approved 
on a 3-2 vote a media ownership rule change that would allow 
newspaper and broadcast company consolidations in the 20 largest 
media markets. This action by the Commission troubled many in 
Congress and in the public. There is concern that the new rules 
will impede diversity and that it is an ill-advised step towards con- 
solidating the voices of media among the larger and wealthier out- 
lets. While this is not a budget issue, you can be certain that this 
is a topic of interest among some members of this subcommittee, 
I would say probably all Members, one way or another. 

We look forward to your testimony. Chairman Martin. And I 
know you have a lot on your plate, and we will certainly perhaps 
add more to it as we finish this hearing today, but before we begin 
your testimony, I would like to hear from a man who invented 
cable television in Ohio. In fact, he brought it to Ohio before it 
came to the Bronx. 

Mr. Regula. That is true. 

Mr. Serrano. Very few people know this but, as you know, just 
to remind these folks who feel that these hearings are too boring, 
some people have claimed that cable television, amongst two or 
three reasons, was invented to bring New York City stations out 
West and to the South. Because of that. New York City thought it 
had great stations; and we got cable television in the Bronx in the 
last decade, really. I mean, it is hard to believe. I don’t know why 
I am whining. But, anyway, Mr. Regula. 

Mr. Regula. Well, with a little bit of luck, you may get it in 
Puerto Rico. 

Mr. Serrano. We get it in Puerto Rico. It is satellite radio that 
I am working on. 

Mr. Regula’s Opening Statement 

Mr. Regula. Well, okay. I think the point you make there, these 
are services that touch almost every American citizen and business 
every day. I think the whole age of communications is mind-bog- 
gling; and what lies ahead, I have no idea. But I think there is a 
lot more that will be fascinating for other generations. 

You have the challenge of balancing between providing enough 
regulation and oversight to ensure that the American people have 
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communication services, while not slowing technological progress or 
impinging on individual rights. And I think that is always a chal- 
lenge in a democracy, to balance these things out. 

And you have a lot of watchdogs that are looking over your 
shoulder because of the challenges you have. You have the business 
world; you have the techies, the technology and the consumer 
groups, that are all watching every move you make; and so that is 
a real challenge. And we look forward to hearing your testimony 
today. 

The change from analog to digital will be, for some, rather trau- 
matic, I think. So we can buy a converter box with vouchers. I un- 
derstand that, but how does that mean they are going to get it 
hooked up? Because not everybody will be able to hook up the box 
once they get it. And I suppose there will be an industry that will 
grow up that — with an ad in the paper will come out and hook up 
your box so that you can get digital, if that be the case. 

But, anyway, we look forward to hearing your testimony and 
what you see is the challenges ahead in your industry. 

Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. 

If I may say. Chairman Martin, that there are many times when 
agency heads come before a committee, when the press wonders 
how much of what we are dealing with at a particular hearing we 
participate in ourselves. I can assure you from my conversations 
that Members of Congress carry at the minimum, most of us, one 
cell phone, if not two, one personal and one congressional or other- 
wise. That so many of us have satellite radio at home, portable or 
in the dashboard of the car, that we play around with the DVR at 
home to try to figure out how to record that show while we are 
here in Washington or vice versa. 

So we are not totally unaware of what is going on. What we are 
in need of is knowing how all this fits into the lives of all Ameri- 
cans and, in fact, is it available to all Americans. 

And we welcome you today. We remind you that your testimony 
should be held to 5 minutes. Your full statement will go in the 
record so that we can grill you for the next 7 hours. 

Chairman Martin’s Testimony 

Mr. Martin. Well, thank you; and good morning to you. Chair- 
man Serrano and Ranking Member Regula and all the members of 
the committee. 

I appreciate the opportunity to discuss the FCC’s fiscal year 2009 
budget request and, of course, the broader issues as well, which I 
am certain we will spend some time on this morning. 

I am pleased to work with the subcommittee on our fiscal year 
2009 appropriations. The appropriations process is certainly an ex- 
ercise in fiscal responsibility. It enhances our internal systems of 
financial checks and balances 

Mr. Serrano. Is your mic on? 

Mr. Martin. Hello. Can you hear? Is this better? 

Mr. Serrano. Yeah. 

Mr. Martin. I am pleased to work with the subcommittee on the 
fiscal year 2009 appropriations process, and the appropriations 
process is an exercise in fiscal responsibility. It enhances our inter- 
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nal system of financial checks and balances by bringing into focus 
for the Commission priorities of the subcommittee. I welcome your 
oversight and input and look forward to working with you to en- 
sure the Commission is financially able to perform its mission. 

Since I have assumed the chairmanship, the Commission has 
been working to strengthen the budget-related functions. I am 
pleased to report these efforts have paid off. For example, for the 
last 2 years, the Commission’s independent auditor has provided 
an unqualified opinion and found no material weaknesses in the 
Commission’s financial operations. The Commission has never re- 
ceived such high marks from its outside auditor for 2 years in a 
row. 

The Commission is requesting spending authority of 
$338,874,783 for fiscal year 2009. As in prior years, the Commis- 
sion proposes to receive a direct appropriations for $1 million and 
to raise the remainder through regulatory fees. 

To continue to operate at our current level, the Commission re- 
quires $311 million, which would represent a decrease of .3 percent 
below the level set for fiscal year 2008. Of the total requested for 
the next fiscal year, $7.7 million is designated for these nondis- 
cretionary operating increases to maintain fiscal year 2008 service 
levels. This includes employee salaries for all projected full-time 
equivalents, inflationary increases for office space rentals, supplies, 
printing, postage and contractual services. Of the additional 
money, $6.6 million is designated for employee salaries and $1.2 
million is designated for other nondiscretionary inflationary 
increases. 

The Commission is also requesting an additional $26 million to 
implement five specific initiatives. 

First, $20 million will continue and expand an outreach cam- 
paign to educate consumers about the upcoming transition to dig- 
ital television. For the Commission’s fiscal year 2008 appropria- 
tions, Congress authorized $2.5 million for consumer education 
about the DTV transition. The additional money would allow the 
Commission to continue and expand a wide range of outreach 
projects to help educate consumers about the DTV transition. 

Second, the Commission is requesting $1,050,000 to fund a public 
safety clearinghouse program that would significantly expand our 
coordination and outreach efforts targeted to the public safety com- 
munity. The Commission would also use these funds to establish 
a public safety fellowship program to attract experts in the public 
safety community to work for the Commission for a temporary pe- 
riod. This would help the Commission strengthen its ties to the 
public safety community. 

Third, the Commission is requesting $1.9 million for the Inspec- 
tor General to increase its efforts to fight waste, fraud and abuse 
in the Universal Service Fund and other Commission programs. 
These moneys would allow the Inspector General to further in- 
crease oversight of the $7 billion Universal Service Fund as well 
as other Commission programs and activities. 

Fourth, the Commission is requesting an additional $200,000 for 
travel expenses to cover official travel. Starting this fiscal year. 
Commission employees are prohibited by law from accepting pay- 
ment for travel from entities that are subject to Commission regu- 
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lation. These funds would cover official travel that was formerly 
authorized to be paid for by non-Federal sources. 

And, finally, the Commission is requesting $3.7 million for three 
modernization efforts. The Commission proposes to use $900,000 to 
complete the lifecycle replacement for vehicles the Commission 
uses to support police, fire departments and other public safety or- 
ganizations. This would allow us to purchase 10 special vehicles 
that are used to investigate and resolve harmful interference to the 
communications system of public safety and other organizations. 
The Commission also proposes to use $1.5 million to consolidate 
the information technology systems used to process license applica- 
tions. In addition, the Commission proposes $1,375 million to com- 
plete the replacement of the Commission’s antiquated accounting 
system. 

We are also requesting legislative authority to permit the trans- 
fer of up to $25 million from the Universal Service Fund in fiscal 
year 2009 for the purpose of monitoring the Universal Service 
Fund, again, to prevent and remedy waste, fraud and abuse and 
to conduct audits and investigations by the Commission’s Office of 
Inspector General. This subcommittee granted a similar request for 
the current fiscal year. These moneys would be used to build upon 
the oversight work done to date, to continue strengthening the con- 
trols intended to safeguard the Universal Service Fund and to 
maintain a staff of 19 limited term employees in the Inspector Gen- 
eral’s Office dedicated to these matters. These moneys would also 
permit the Commission’s Office of Inspector General to obtain con- 
tract support to perform audits of the Universal Service Fund bene- 
ficiaries and its contributors. 

One of the Commission’s important functions is using auctions to 
assign special licenses. On March 18, 2008, the Commission an- 
nounced the close of our 700 megahertz auction, which raised a 
record $19.6 billion in revenue and helped advance new open plat- 
form policies. The Commission has additional auctions projected to 
take place within the next year. 

The Commission is permitted by law to use a portion of the reve- 
nues raised through spectrum auctions to help run that program. 
During the past five funded cycles, the final appropriations bills set 
a cap of $85 million on auction expenses. We believe we can con- 
tinue to run the auctions program at this level of funding for fiscal 
year 2009. 

I am continuing to work with my colleagues on the Commission 
and with Members of Congress to develop plans for promoting 
broadband services, protecting consumers, ensuring the viability of 
the Universal Service Fund, enhancing public safety, and pro- 
moting the efficient use of spectrum. 

Thank you again for the opportunity to work with you on our 
budget request for this year. I respectfully request the sub- 
committee grant the Commission its full funding request for fiscal 
year 2009, and I am pleased to answer any questions about our 
budget or any of the other policies during our discussion this morn- 
ing. Thank you. 

Mr. Serrano. Thank you so much. Thank you. 

[The information follows:] 
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miiKliNL'icliimai y ii[>craliri(i iiii icasts. Of the Uilal rct|iicslcil for lire next fiscal year. $7,744,7X3 
IS (Icsifriialcd lor llicsc nondiscrclioiiaiy opcralini; increases In inainlain I'l.scal Year 2008 service 
levels, iiieliidinf; eniployee salaries for our projeeled full-lime et|uivalcnls (!■ I'Hs), and 
iiillalionary increases foi (dliee space renlal, .supplies, priiilinj;, poslage, and eoniraetual services. 
Oi Ihe additional $7,744,7X3, $6,5X2,47$ is desipnaled for employee .salaries and $I,I6I,X08 is 
designated for the other nondiseretion.iry inllatiomiry inereases. 

The f Commission is requesting an additional $26,906,000 to implement five 
specific' initiatives, first, $20,000,000 would eonlinue and expand an outreach campaign 
to educate consumers about the upcoming transition to digital television (DTV). In the 
Deficit Reduction Act of 2005, Congrc.ss established a hard deadline of February 17, 

2009 for completing the DTV transition. For the Commission's Fiscal Year 2008 
appropriation. Congress authorized $2,500,000 for con.sumer education about the DTV 
transition. The Commission is using these appropriated funds to help educate consumers 
about the benefits and impact of DTV in advance of the deadline. The Commission's 
contracting staff awarded a contract to Ketchum, Inc. to assist our efforls to promote 
consumer awareness of the DTV transition and to provide full-service production of 
outreach materials. For example, by the beginning of July, DTV education posters will 
be displayed in all 34,000 post offices across the nation. The additional money would 
allow the Commission to continue and expand a wide range of outreach projects to help 
educate consumers about the DTV transition. Also, attached is my April 8, 2008 
testimony before the United States Senate Committee on Commerce, Science, and 
Transportation concerning our efforts related to Ihe DTV conversion. 
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Second, llic Coininis.sion is rci)ucstiii^> Sl.O.'O.OdO to limtl a I’ublic Salcly 
Clearinghouse I’rograni that would .signifieantly expand our coordination and outreach 
elTorts targeted to the public safety community. The Commission would also use these 
funds to establish a “I’ublic Safely l ellowship I’rogram" to allraci experts from the public 
safety community to work for the Commission for a temporary period. This program, 
together with closer eollahoralion and increased outreach efforts, will help the 
Commission strengthen its ties with the public sallely community. 

Third, the Commission is requc.sling $1.‘)I9.000 for the Inspector General to 
increase its efforts to fight waste, fraud, and abu.se in the Universal Service ITind and 
other Commission programs. These monies would allow the Inspector General to further 
increase oversight of the $7 billion Universal Service bund, as well as other Commission 
programs and activities. 

Fourth, the Commission is requesting an additional $200,000 for travel expenses 
to cover official travel. The Commission had already restricted the ability of outside 
entities to pay for the travel of Commi.ssion employees, including a ban on division chiefs 
and other senior managers from accepting industry-sponsored travel. Starting this Fiscal 
Year, Commission employees are prohibited by law from accepting payment for travel 
from entities that are subject to Commission regulation, and these funds would cover 
official travel that was formerly authorized to be paid for by non-Federal sources. 

Finally, the Commission is requesting $3,737,000 for three modernization efforts. 
The Commission proposes to use $900,000 to complete the lifecycle replacement for 
vehicles the Commission uses to support police, fire departments, and other public safety 
organizations. This would allow us to purchase ten special vehicles that are used to 
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invcsIiKiilc and resolve liannini inlerrercnec to itie eomnuinicalions systems of public 
sulciy and other oiuanizations In addition, the Comini.ssion idso proposes to use 
Sl,4()2,()00 to consolidate the inforinalion technology systems used to process license 
applications and $ 1 ,375,000 to complete the replacement of the Commi.ssion's antiquated 
accounting system. 

Universal Service Kund OversiKhI 

We are also requesting legislative authority to permit the transfer of up to $25,480,000 
from the Universal Service I'und in l-i-scal Year 2009 for the purposes of monitoring the 
Universal Service fund to prevent and remedy waste, fraud, and abuse, and to conduct audits and 
investigations by the Commission’s Office of Inspector General, This Subcommittee granted a 
similar request for our Inspector General for tbe current fiscal year. These monies would be used 
by the Inspector General to build upon the oversight work done to date, to continue strengthening 
the controls intended to safeguard the Universal Service Fund, and to maintain a staff of 19 
limited term employees for the Inspector General’s Office dedicated to these matters. The 
additional personnel would perform audits, provide investigational support to law enforcement 
agencies, review audit findings, and help with legal proceedings arising from the increased 
oversight. These monies would also permit the Commission’s Office of Inspector General to 
obtain direct contract support to perform audits of Universal Service Fund beneficiaries and 
contributors. 

Auctions 

One of the Commission’s important (unctions is using auctions to assign spectrum 
licenses. On March 1 8, 2008, the Commission announced the close of the 700 Mhz 
auction, which raised $19,592 billion in revenue and helped advance new open platform 
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polli ifs Mil' ( oiiimissioii lias luUlilioiuil iiiiclions pi'iijcck'd lo lake [ilace within llic iic.xl 
year. 

Hie ( oiiiiiiissiiin is iieriiiilled by law lo use a pnriiiiii nl ilie revenue raised 
Ilirmigh spcelruni aueliiins Ui run die prtigraiii. During die past live I'liiidiiig eyeles, die 
liiud appropriations bills set a eap ol SSS million on auetions expenses. We believe we 
ean eontimie lo run the auctions program with this level ol runding in I'iseal Year 20(W, 

Budget Objectives 

I am eontimiing lo work with my eolleagues on the Commission and with members of 
C'ongress lo develop plans for promoting the deployment of broadband services, increasing 
competition, protecting consumers, ensuring the viability of the Universal Service Fund, 
enhancing public safely and homeland security, promoting the ellicienl use of spectrum, and 
reviewing media regulation lo fo.sler competition, localism, and diversity. I am also continuing 
lo develop plans lo ensure that the Commission and its staff have the tools and training necessary 
to accomplish our goals and mission. 

Conclusion 

Thank you again for this opportunity to work with you to review the Commission’s Fiscal 
Year 2009 Budget. 1 respectfully request this Subcommittee grant the Commission its full 
funding request for Fi.scal Year 2009, 1 would be pleased to answer any questions that you may 
have. 
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CiockI morning C'tiaiinum Inmiyf, Vice ChHinnan Stevens, ami Memhers ol the 
C’omniiltee, l liank yon lor inviting me here today to update you on the status of the 
digital transition. 

On I cbaiary 17, 20(W, all Cull power lelevhsion stations in this eoimlry will slop 
broadcasting in analog, and broadcast exclusively in digital, as mandated by Congress in 
the Digital Television and Public Sal'ely Act oT2()()5, A suceessful digital transition will 
depend upon minimi/.ing the burdens placed on consumers and ma.ximi/ing their ability 
to benefit from it. 

The DTV transition will be a historic moment in the evolution oTTV, Television viewers 
will be able to enjoy movie quality picture and sound and potentially new programming 
choices. It also will allow us to significantly improve public safety communications and 
will usher in a new era of advanced wireless services such as the widespread deployment 
of wireless broadband. 

According to recent data from the Consumer Electronics Association and the National 
Association of Broadcasters, consumer awareness of the transition has grown. It is up 
80% from 41% consumer awareness in August 2006 to 74% consumer awareness in 
January 2008, according to CEA, and NAB reports it has more than doubled since 2007. 
And recent surveys published by NAB and Consumers Union found 79% and 64% of 
consumers were aware of the transition respectively. More recently (in March), the 
Association of Public Television Stations (APTS) issued the findings to a survey it 
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i DiuliK'Icii in I chniary imiiialinj; llial lonsumer awareness i)( ihe transition inereused 
Iroin S 1% to 7(1% in just three months (Noveinher 2007 to I cbruary 2008). In addition 
AITS (itids tiiat; "Ronjthly (i2 pereeni of... over-the-air eonsimnng households who are 
aware of the transition indieated that they would buy a eonverter bo.s or digital TV set 
between now and when the transition takes effeet..." whieh is up dramatically since 
November 2006, when only "28 pereeni of over-the-air hou.seholds said they would take 
those options." 

■fhat more and more viewers are aware of the transition is a step in the right direction. 
However, we still have more work to do. Specifieally, the Consumers Union also found 
that 74% of consumers have "major miseoneeptions” about the impact of the transition 
on them. In other words, too many Americans remain confused about what they need to 
do to prepare for it. And APTS finds that “17.5 percent of over-thc-air consumers who 
are aware of the transition ‘don't know’ what they will do and roughly 10 percent said 
they would ‘do nothing.”' Taken together, these surveys are valuable research tools to 
better guide our education and outreach efforts over the next ten months. 

This recently released data also demonstrates that facilitating a successful DTV transition 
is an enormous undertaking. And it is one which no single entity, public or private, can 
achieve alone. Rather it requires the commitment and cooperation of government, 
industry and consumer groups. We have made that commitment and are actively working 
with these important stakeholders. 
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In I'l•l 1 ^mry, I imrlicipnlcd in nn i-vnni tnuikinp one yciii bcldrn (ho Ininsillon al a local 
Hcsl Huy stoic which sells (lipiUil televisions ami is ctirienlly selling digital to analog 
converter boxes. Coinnierce Secretary (iulierre/. Meredith Baker and 1 were joined there 
by top representatives of the nation's broadcasters, cable operators, and the consumer 
eleetronics indu.stry. We are working together, along with others inside and outside of 
government, in an unprecedented public-private partnership to educate consumers 
throughout the country. Today’s hearing is a welcome opportunity to discuss our work 
with all oTour DTV partners both in terms oToutreaeh and education and necessary 
regulatory steps to ensure all Americans can share the benefits of this liistoric digital 
transition. 

UPDATE ON BROADCASTERS TRANSI I ION TO DICTI AU 
Last August, the Commission adopted the final DTV table of allotments based on the 
channel elections made by the full power broadcast stations. This order provided 
virtually all (over 99%) of the television stations across the country with their final 
channel assignments for broadcasting in digital following the DTV transition. By 
finalizing broadcasters’ channel allotments, the Commission helped ensure that 
broadcasters could begin making final preparations for their own conversion. 

Nearly two-thirds of full power stations (1 180) will remain on the same channel they are 
currently using for digital service. Most of these stations, over 1030, have completed 
construction and are already providing full service to their viewers. The remainder, 
roughly 150, are working on completing construction of their full service facilities. One- 
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Ihlril ti( lull power slalums, (rt)iighly arc chanpinp clianncis for Ihcir opcrnlion uHcr 
the Iraiisilion ami arc ciirrcnlly filinp con.sIrucliDii permit applications, ordering 
equipment, and scheduling tow-cr crews. 

In December ol' 2007, we also concluded the Third D'TV Periodic Review. This Order 
adopted the procedures and rules to guide broadcasters through the end of the transition. 
Among other important decisions, this order adopted the interference standard for post- 
transition applications and forecast the date, later this year, when the Commission will 
consider requests from broadcasters to expand their ,servicc area. 

In the Third DTV Periodic Review, the Commission recognized that stations will need 
(lexibility to complete the transition. Consequently we adopted procedures that will 
allow broadcasters to adjust their buildout according to their needs and the needs of their 
viewers. For example, we will consider requests from broadcasters that find it necessary 
to reduce analog service before the transition date, but they will be required to inform 
their viewers well in advance of any reductions. 

In addition to getting the proper rules in place, it is important that broadcasters’ progress 
be carefully monitored. Accordingly, to enable the Commission to closely track 
broadcasters’ progress toward completing their transition, we required each station to file 
a report on the status of the construction of its post transition facility. All stations have 
submitted the first such report, and over 1,000 indicated that they were completely 
finished with their DTV transition. Broadcasters are required to update the Commission 
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with any chiinjjes Id llicir slaliis as i-vciils wamiiil In llu- Thinl I’cmula'. Ihc ( ommission 
conimitlcd to send t'ongicss a lull report on Imuuleaslers’ 1) 1 V build-out m August. 
Uroadcasters that liave not completed their transition must report again by October 20, 
2008. 

( ARRIACK OI DIGITAL .SK;NAI..S 


Mueh of the focus of our consumer education efforts has been on the appro.xiniately 1 5% 
of the homes who rely on over-the-air broadea.st signals. The.se efforts have presumed 
that subscribers to cable and satellite will continue to be able to receive digital broadea.st 
signals ju.st as they do analog broadca.st .signals today. It is critical to note, however, that 
our rules needed to be modified to clarify that cable and satellite companies were 
required to carry digital broadca.st signals to their customers ju.st as they do the analog 
broadcast signals today. Our goal with both of these Orders was not to expand carriage 
but rather to ensure that the broadcasters’ switch from analog to digital was not used as 
an excuse to stop carrying the broadcasters’ signal in a format that could be viewed by all 
subscribers, including analog cable subscribers. 

Last fall, the Commission adopted an order that guarantees that analog cable subscribers 
will not be left in the cold once broadcasters ceased broadcasting in analog. Specifically, 
the Commission took action to ensure that after the transition, cable operators will 
continue to make every broadcast station’s signal viewable, as the statute requires. As a 
result, we significantly reduced the number of Americans potentially needing a converter 
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box to xxali li hroiuk asi slalioiis posl-lrmisilion. Makmp sure llic aliiuisl nrillion 
hinischolils llial subsi ribc to analoji; cable will be able to conliinic to watch broadcast 
television alter the transition as they did bclbre allows us to locus our energies on 
assisting the nearly l.'i niillion households that rely exclusively on over-lhe-uir signals 

The t’oinmission recently adopted an ortler that will enable satellite subscribers to receive 
digital broadcast signals, as well. The law had required that when a satellite operator 
chooses to carry any local hroadea.st signals, it must carry all full power local broadcast 
signals in that market. The item recently adopted clarilles that, in such a “local-into- 
local” market, where a lull power television station is broadea.sling only in digital, the 
satellite operator must carry that digital signal upon request. This clarification is critical 
to ensuring that .satellite customers, like cable customers, will continue to receive the 
same broadcast .stations they saw the day before the transition on the day after the 
transition. 

ENFORCEMENT 

The Commission’s DTV-related enforcement efforts have focused on protecting 
consumers from unknowingly buying televisions that won’t receive broadcast stations 
following the transition. Specifically, we are enforcing three rules: I) the requirement to 
label any remaining televisions with analog-only tuners; 2) the prohibition on the 
importation and shipment of television receivers without integrated digital tuners; and 3) 
the requirement that the V-Chip functions with the digital technology. 
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Willi rcspccl Id Ihc ( dllllnlsslol^^ iahclinp rcquircincnl. Ilic ('oiiiinission has, as of April 
7, 200S, inspected 2 1 76 retail stores ami 36 wcbsile.s and issued 347 citations noliryint: 
retailers of violations for lailint; to comply with our requirements. Because retailers are 
not licensees, we must give them a citation prior to issuing a Notice ol Apparent Liability 
(NAl,). In July 2007, we circulated to the ('ommissioners’ oKlces NALs against seven ol 
the largest retailers. In October 2007, we circulated another seven NALs against 
retailers. All 14 ofthesc NALs, which contain fines totaling nearly 
$5 million in the aggregate, are currently scheduled to be considered at our April open 
meeting later this week. In addition to these 14 NALs, the Lnforcement Bureau has 
issued another .seven NALs worth an additional S104,000. It is my hope that through our 
vigorous enforeemcnl aetions, retailers will take conerete actions to avoid consumer 
confusion as the digital transition draws near. 

In addition to our labeling investigations, we are continuing to ensure that no 
manufacturers are importing and shipping analog-only television receivers and 
equipment. We have issued NALs against two companies - Syntax Brillian Corp. 

(approx. $2.9 million) and Regent USA, Inc. ($63,650) - for apparent violation of our 
rules in this area. One of these companies has already paid the fine and a forfeiture order 
with respect to the other company is scheduled to be considered at the Commission's 
April agenda meeting. In March, we circulated an NAL against an additional 
manufacturer and this item is also on the agenda for the April meeting. 

Finally, we are ensuring that the digital tuners comply with the V-Chip regulations. As 
you know, the Commission’s rules require digital television manufacturers to include the 
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\'-C 'liip III llicii ci|uipiiii.'iil iiiul III oiisurc iluit llii'ir lii-viccs i.'iiii iiiljusl to cliange.s in the 
ciiiiicnt advisory sysicin We bcpaii iiivcslijialinp allcpalions lhal sonic inanufaclurcrs 
were iiol eoiiiplying wiili our rules. As a result o( these investipalions we released an 
NAI. against l uiiai (’orporalion. In October 2007, we circiiialed NAl.s against an 
atidilional seven niamiraelurers. Nine NAl.s. which eonliiin lines totaling over $6.5 
million, are schcduletl to be considered at the ('ominission's April agenda meeting later 
this week. 

In addition, l•'C'C' I'icld agents soon will begin to visit retailer stores to assess their 
employee training and consumer education elTorls regarding the DTV transition. 

Swift enforcement of all our DTV-related rules is erilieal to protecting consumers and 
reducing potential confusion. Our activities in this area will continue to be a priority 
during the next 10 months. 

CONSUMER EDUCATION AND OUTREACH 

In order to educate consumers properly, all parties involved in the transition - - the FCC, 
NTIA, the broadcasters, the cable industry, satellite, manufacturers, retailers, consumer 
groups - -need to work together to educate consumers. 

1 commend the industry for the consumer education campaigns that they have initiated. 
Specifically, the National Association of Broadcasters (NAB) launched a $700 million 
campaign that includes, among other things, television spots, 30 minute education 
programs about DTV and a 100-day countdown to the February 17, 2009 deadline. In 
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iiilililiim, ihc Nalioiial I'abk- anil rclcronimunicalions A.ssinialiiiii (NCI A) laiint.licil a 
S2()0 milium campaign ihal incluilcs, among olhcr things, sciultng cnstnmcr 
coimmmicatum “tot)! kits" to all their cable sy.slems nationwiile, anti ihstribiiting 
brochures tibinit the transition iit eomimmily and public events. 

In i'ebruary, the Commission adopted an Order that requires eomniereial ami 
noneommereial lull power broadcasters to provide on-air inrormation to their viewers 
about the OTV transition by eoinplianee with one ofthree alternative sets ol rules. 
Although the sets of requirements are distinct, all require I’SAs and the Commission 
found that they each entail a similar level of commitment and engagement on the part of 
broadcasters, for example, where the llrst option calls for more frequent PSAs, the 
second calls for longer ones, and the third for the same total amount of education but 
more flexibility regarding PSA length. All plans require quarterly reporting of both 
mandatory and voluntary outreach and education efforts. This will allow the 
Commission not only to monitor compliance, but alsto to stay informed of the creative 
approaches being taken by disparate broadcasters all over the country, and continue to 
coordinate transition education efforts. 

The item also requires MVPDs to provide monthly inserts about the DTV transition in 
their customer billing statements. Phone companies participating in the Low Income 
Federal Universal Service Program also must provide notice of the transition to their low 
income customers and potential customers. The item also requires manufacturers of 
television receivers and related devices to provide notice to consumers of the transition’s 
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impacl im Ihat ftiiiipincnl In ntUlilKiti, wc require llie partners listed on the 
( omiinssion's dtv.pov website such as NAH, NC’1 A, ('!-,A aiul C’liKCI, us well us the 
winners of the 7()t) Mil/, auction, to provide the t'oiiiinission with quarterly updates on 
then consuiner education ellints. l inally, the item states that we will work with the 
National relecominunications and I ti format ion Agency (NTIA) to ensure that the 
retailers participating in the converter box program are appropriately training their 
employees and informing consumers. 

In addition to our D fV (.'onsumcr l-.ducation item, the Commission is actively and 
directly promoting consumer awareness of the upcoming transition through its own 
education and outreach efforts. 

The b'CC's consumer outreach effort places an emphasis on consumers who receive their 
television signals "ovcr-thc-air" and on those who are hard to reach and may be unaware 
of the upcoming transition, including senior citizens; non-English speaking and minority 
communities; people with disabilities; low-income individuals; and people living in rural 
and tribal areas. 

We have been forging partnerships, participating in media events, and attending 
conferences, to get the word out. 
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l or cxatnplc, m Iho bcgmmiip ol July. DI V cducalioii poslcr.s will he <lis|ila\a'(l in all 
.J4,()00 po.sl ofl'iccs acro.ss llic iialion. I he Unilctl Slalc.s I'o.slal .Service e.sliiiiale.s lhal an 
average of 9 niillion people pass llirough their post oMice lobbies each day. 

We have also secured cominitnients from 25 .slates, the DisiricI of t'olumbia and Puerto 
Kico to display I) TV riialerials in I 100 Deparlnienl of Motor Vehicle locations 
Specincally, we have secured commitments with Alaska, Arizona, Colorado, the District 
of Columbia, Hawaii, Idaho, Louisiana, Maine. Massachusells. Missouri, Montana, 
Nebraska, Nevada, New Hampshire, North Dakota, Ohio, Oklahoma, Puerto Rico, Rhode 
Island, South Carolina, South Dakota, Tennessee, Texas, Washington, West Virginia, 
Wisconsin and Wyoming. 

The FCC also distributed DTV transition awareness information that is being provided to 
all federal government employees. We estimate that this message will reach over 2.5 
million federal employees throughout the country. 

In addition, we have identified and conlaeled 150 mayoral offices in areas of the country 
with high concentrations of over-the-air households, to help them edueate eonsumers in 
their eommunities. These efforts have thus far resulted in 29 eities making speeifie 
eommitments ranging from posting and distributing DTV information in publie locations 
and at events and conferences, to including information in newsletters and other 
publications, and establishing links to our dtv.gov website, and other efforts unique to 
their communities. For example, the Mayor’s Office in Great Falls, Montana has 
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ici|ui.'slcil 2 I ,()()() 1 ) rv llycrs lioni us U« scml lo ihcir ulility cuslomcrs alimg with Ihcir 
utilily hills, 

Wc alsu iciithcd out id the cduiilry's major profcssitmal sports leagues and have reeeived 
oilers Id help promote the transition. The National I'ootball League (NFi.), the National 
Ua.sketball Association (NBA), the National Hockey League (NHL), Major League 
Baseball (MLB) and NASCAR all agreed to help raise awareness of the transition among 
their fans, l or example, the NHL has agreed to run 30 second PSAs per day until the 
transition date on their cable channel the NHL Network. 

Since the last lime 1 appeared before you. Congress has allocated additional money to the 
Commi.ssion to spend on our consumer education efforts. Wc intend to put the,se 
resources to good use as these additional funds will allow the Commission to expand 
upon its current consumer outreach and education plan. 

In February, a contract was awarded to ICelchum to support a broad range of consumer 
education services, including media services, publications, and distribution, that will 
assist and complement the FCC's ongoing work on educating all American consumers 
about the digital television transition. Ketchum has provided design recommendations to 
make our DTV messaging, including DTV.gov, more consumer-friendly. Other efforts 
through Ketchum will include billboards in targeted markets, grocery store outreach, and 
production of television and radio Public Service Announcements. Ketchum arranged a 
Satellite Media Tour in February on local television news around the country in states 
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sui'li as Hawaii. Missintii, Icxas ami l inrida Ui .s|Hi.'a<l Ihc mcssa^'.i.' aboiil llic liaiisilHm. 
l ri)iit those scvenleeii interviews, whieh were aired between l ebruary 22 and Maieli 2, 
Ketehiim reported more than one million audienee impressions. Ketehum will be 
arraiming similar interviews throughout the transition to continue our consumer education 
erforts. 

As i mentioned, we also know that some consumers will be disproportionately impacted 
by the transition or are harder to reach than the population at large. Thererore we have 
been taking specific steps to reach the.se groups. I would like to take a few minutes to 
describe our efforts targeted at each ofthe.se five eominunities. 

Senior Citizens: 

Senior eitizens are more likely to have analog television sets and rely exclusively on 
over- Ihe-air broadcasting. We have partnered with organizations that specifically serve 
this harder to reach population. Last September, we presented two DTV education 
sessions at the national AARP convention in Boston, and we have plans to make similar 
presentations at this year’s convention in Washington, DC, In addition, late last fall, I 
was interviewed about the transition on AARP radio which is broadcast on 170 outlets 
nationwide reaching more than 1 ,000,000 people. 1 was also interviewed for, and quoted 
in the January /February issue of AARP’s widely circulated Magazine, which has a 
circulation of 23.5 million. AARP is also regularly including stories on the DTV 
Transition in their Monthly Bulletins. Further, AARP will be distributing DTV 
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inlornuiiion sit a series of einhi "road show” eveiiis iliey will hold around llic couniry 
I'rom June to Seplcniber of this year. 

In addition to working with AAKI’, we have also been working with other senior 
organizations as well. For example, 1 taped a PSA Ibr Retirement l.iving TV which 
reaches nearly .10 million homes nationwide. Also I participated in a story about the 
transition for the lirickson Tribune, which is distributed to residents in their retirement 
communities and is read by more than 6 million people. We are also pleased to be 
partnering with The National As.sociation of Area Agencies on Aging (N4A) to 
cosponsor DTV awareness sessions during the coming year in conjunction with their 655 
area offices throughout the nation. This is a useful opportunity to educate caregivers, 
social workers and others who care for the elderly in their communities. 

In addition to working with these organizations, we have and continue to set up 
partnerships with many State Aging Offices. As a result of our efforts, 26 states, the 
District of Columbia, and Puerto Rico have agreed to conduct DTV outreach with the 
FCC in varying capacities, including distributing DTV information at conferences and 
events. 

Commission staff loeated in field offices throughout the country are also working on 
DTV transition education and outreach. Starting last year, FCC field agents have held 
DTV Awareness Sessions and distributed information to senior centers, libraries and 
other local venues frequented by older Americans. Through the work of our field agents. 
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wc hitvc been able in leaeh these eoitsiiiner.s in a total of 44 stales ran^uiig from Alaskii 
to Morida. We have alretidy distributed inrorniulion to over 3033 senior centers, and 085 
coinmiinily centers, which Irequenlly include large numbers oC seniors, and given nearly 
580 presentations with 1 1 3 more scheduled in the days ahead. 


I'he l-'CC also held a D TV Workshop loeusing on seniors at VCC Headquarters on 
November 8, 2007. It consisted of'lwo panels diseussing the transition’s el'fect on .seniors 
plus exhibits hosted by other govenimenl and industry organizations. Based on the 
discussions and the relationships formed at that Workshop, we reached out to faith-based 
organizations, provided them with consumer education materials on the transition, and 
continue to follow up with them to answer que.slions on the transition. 

And I'm pleased to announce that on May 28, 2008, along with Congresswoman Hleanor 
Holmes Norton, we will be hosting a DTV Town Hall Meeting for seniors in DC. We are 
working in conjunction with AARP, the DC Office of Aging, the NAB, and the National 
Caucus and Center for the Black Aged. The expected turnout is over 300 seniors from 
the District’s Aging community. 

Non-Enelish Sneakers and Minorities: 

We also know that the Hispanic community disproportionately relies on over-the-air 
television. Of the approximately 14.3 million broadcast-only homes, about 16.5% are 
headed by persons of Hispanic origin. 
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riic llispimic ( hiiinlxT (irComnicive has ajirccil l<i join the Coininission in conducting 
IJ I'V awareness sessions at member elumibers in the 1 5 U.S cities with the largest 
number o( I tispanic TV homes. In addition, we have partnered with Univision to hold 
UTV awareness sessions at l own Hall meetings designed to educate members of its 
Spanish speaking audience. Through these partnerships, we will reach cities that are 
home to over 80% of Hispanic eonimunities. 

Additionally, we have taped .several on-air interviews regarding the digital transition for 
Univision’s news and public afTairs programs airing both in local markets and nationally. 
The.sc interviews were done by Keyla Hemandez-Ulloa the Commission staffer hired to 
spearhead outreaeh to the Hispanie community. We have been discussing the switch to 
digital on other Hispanic media outlets as well. Tor example, 1 did an interview with the 
Hispanie Communications Network, which produces material for radio, television, print 
and Internet, that will be distributed to its 230 member radio network in the United Stales 
and Puerto Rico. 

We have also been working with other foreign language media outlets as well. To that 
end we have partnered with KTSF, a major Asian TV station in San Francisco. They 
have distributed 5,000 English and Chinese DTV one-page flyers at their booth during 
the Chinese New Year celebration events in late February. Approximately 100,000 
people attended this festival. Also in conjunction with the California Public Utilities 
Commission, on May 22, 2008, we are participating with KTSF on a DTV educational 
panel for over 100 community leaders in San Francisco. 
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riif licid a I) I'V Wiirkshitp Idcusinj: on iion-linplisli speakers and minorilies on 
Deeember 4, 2007. As a result ol that Workshop, we will be working with the American 
Libraries Association to conduct a nationally available Internet scmiimr or "webinar" 
about the D TV transition today (dr librarians in the Wcbjunction Spanish Outreach 
Program, These librarians provide library services to Spanish speakers. Also, as a result 
of input received at the workshop, we translated our D'TV one-page llyer into llmong and 
Arabic (in addition to linglish, Spanish, Vietnamese, Chinese, Japanese, Korean, 

Tagalog, ^'rench and Russian). 


In addition, we plan to participate in a number of national conventions representing non- 
English speaking and minority consumers in 2008. They include the 78"' Annual 
Conference for League of United Latin American Citizens, the Annual National Hispanic 
Leadership Conference and the National Council of La Raza Conference, the NAACP 
Convention, the National Urban League Conference and the Organization of Chinese 
Americans National Conference. 

People with Di.sabilities: 

The Commission is continuing a multi-faceted approach in informing people with 
disabilities about the DTV transition. On February 28, 2008, we hosted a DTV 
Workshop dedicated to issues facing people with disabilities. The program featured 
panelists from numerous organizations whose missions are to work directly with, and 
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iulvocalc im bclialfol. imliviiliials willi iicnring, vision, spcvili, physical, ami inlcllccuial 
ilisabililics. It clicilcil several eoiicrete stii>(;es(ioiis Ibal wc have iiiipiciiieiilcii. 

l or inslance, in response lo llie panelists' sunucslioii that we ilevelop "how to" 
inrornialion related to the liaiisition, we have dral'ted a step-by-step guide on how to 
install a digilal-to-analog converter box, and posted It on the Commission’s DTV Web 
site, WWW Similarly, in response to general questions at the Workshop 

eoneerning the availability oi' video description (descriptions for people who are blind or 
have other vision disabilities about the ,setting and/or action in a program when 
information about these visual elements is not contained in the audio portion of the 
program), we are in the process of drafting a consumer advisory spccillcally addressing 
that issue. 

Another suggestion from panelists was that wc utilize national service organizations to 
inform consumers about the transition. Indeed, we have initialed a partnership with the 
Corporation for National and Community Service, and with the United States Department 
of Agriculture’s 4-H office. Finally, we will build upon our workshop by speaking 
directly to organizations that work with and on behalf of people with disabilities, at their 
meetings and conferences. For example, we are planning to attend the Summer Quarterly 
Meeting in Seattle of the National Council on Disabilities, which was represented at the 
February 28 Workshop. 
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I am also pleased (<> report dial « IM V'^ov now I'eulures a DTV eihiealional video In 
American Sign l.anguage for the deaf and hard of hearing community. Our most 
commonly ulili/cd publications arc available in Uraillc and audio format and all of our 
fact sheets and advisories arc available in large print. In addition, we have two specific 
publications addressing DTV and closed captioning, “Closed Captioning for Digital 
Television," and Closed Captioning and Digilal-lo-Analog Converter Boxes for Viewing 
f ree Over-the-Air Programming on Analog Televisions." The Commission also has a 
dedicated email box for closed captioning que.stions at ciosedcaptioninga/d’cc.gov. 

Commission staff continues to attend conferences to distribute DTV educational 
materials to people with disabilities. Tor example, the FCC has attended and provided 
DTV materials at the National Black Deaf Advocates Conference, the Vocational and 
Educational Services for Individuals with Disabilities Conference and the Emergency 
Planning and Response for Special Needs and Disabilities Conference. 

In all, we are collaborating broadly with disability advocacy groups and outreach 
organizations. For instance, the Flearing Loss Association of America (“HLAA”) is 
already linking to our DTV informational materials on its website, which receives 
approximately one million hits per month. In addition, HLAA has committed to publish 
later this spring an article on DTV and closed captioning in Hearing Loss Magazine, 
which is estimated to reach a readership of 200,000 people. Likewise, later this spring 
the article will be published in the “Blue Book” Resource Guide of Telecommunications 
for the Deaf, Inc. (“TDl”), with a readership of up to an estimated 100,000 people, and 
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cvoiiUiiilly posicil iinllm.' al I DI's website, whieh leeeives appnixinialcly K8, ()()() hits per 
inontli. 

l urlhertnore. Ill.AA has 200 local and regional eliapters around the country, and wc plan 
to conduct D'rV Awareness .Sessions al their monthly meetings throughout the course ol' 
the year. Wc recently conducted one in Yuma, Arizona on March 1 1, one in New 
Orleans on March 15, and wc have another 16 scheduled through the fall. We also plan 
to utilize our Itnl'orcemenl Bureau’s Field Office staff and CGB staff to distribute DTV 
infonnational and educational materials al lILAA's "Walk41 learing" events across the 
country taking place this spring through the fall. 

Low Income Consumers: 

The Commission is also taking specific steps to inform low-income consumers about the 
transition to ail digital broadcasting. We have forged a partnership with the Department 
of Health and Human Services to assist the FCC in disseminating DTV material to target 
populations, including low-income consumers. HRSA (Health Resources and Services 
Administration) has forwarded FCC DTV information to approximately 4,000 grantee 
organizations, and the message also went out to groups like the state Primary Care 
Offices and Primary Care Associations and the National Association for Community 
Health Centers - organizations which represent many more non-Federally funded health 
centers and clinics nationwide. HRSA asked these organizations to post and distribute 
our DTV flyer in their clinics and to distribute information to patients. ACF 
(Administration for Children and Families) is distributing information through their 1,600 
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Head Start graittccs, eovcrtiin inoie than IK.OtM) centers arouiul the country. Hie 
Substance Abuse and Mental Health Services Administration (SAMHSA) is distributing 
1) TV llyers to approximately 50, WH) individuals each month who call requesting 
information. Other I IHS agencies are also distributing our llyers, displaying our posters 
and linking to our dtv.gov Web page, 

We have contacted social worker a.ssociations in each of the 50 stales, plus the District of 
Columbia and Puerto Rico, and thus far have received commilmenls from over 20 of 
them to assist us in getting the word out about the DTV transition, These inelude 
publishing DTV information in their monthly newsletters, distributing DTV materials at 
events and eonferenees, and establishing conspicuous links to our website, 
www.dtv.eov .. so that visitors to their web pages ean obtain more detailed information 
about the DTV transition and the steps they may need to take to prepare for it. 

We have also reached out to representatives of the state health departments in each of the 
50 states and U.S. territories, and thus far have received commitments from 8 of them to 
assist in distributing DTV awareness materials to the consumers they interact with on a 
regular basis. These include, for example, posting DTV materials in their service and 
waiting areas, distributing our fact sheets and other publications at events attended by 
consumers, inserting DTV information in mailings to consumers, and establishing 
conspicuous links to our website, www.dtv.gov so that visitors to their web 
pages can obtain more detailed information about the DTV transition and the steps they 
may need to take to prepare for it. 
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III lali.' I clmiary, wc puslcil a siiiiplilkHl D I'V ime-papc llycr on our Web site, and have 
ol'lered il (dr dislribulion lo all our partners. This was developed In response to requcsls 
lor a more streamlined, non technical, and easy lo reail H I V inrornialional llycr. 

In addition, on April ■! , 2008, the l•t■C■ .sponsored a I) TV C.'onsumer liducation Workshop 
(dcusing on reaching low-income con.sumers. As a result of our panel di.scussions, wc 
received several positive suggestions and oilers ol'assistanee Irom our panelists on how 
best to reach nicnibers ol' their constituencies with information on the DTV transition. 

We will be providing the organizations represented with DTV informational materials 
such as our posters, llyers, and fact sheets that can be displayed at their events and 
facilities throughout the country. The National Energy Assistance Directors Association 
offered to provide DTV information to low income consumers who sign up for their 
program. We al.so received a suggestion to submit translated DTV articles to local 
foreign language publications in cities that have high concentrations of foreign language 
speakers. Often, these publications arc the primary source of news and public interest 
information for these consumers. In addition, as noted earlier, all eligible 
telecommunications carriers (“ETCs”) that receive federal universal service funds are 
now required to provide DTV transition information in the monthly bills of their 
Lifeline/Link-Up customers. 

Rural and Tribal Consumers: 

The Commission is also taking specific steps to inform people living in rural areas and on 
tribal lands about the transition to all digital broadcasting. For example, the Commission 
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rcccnily csliiblishcd ii parliicrship with ihc United Sliiteh Dcpariniem id Agneiillurc'.s 4-11 
ol'Ucc. On April 1, 2()()K, the iCC, with NTIA and USDA, participated in the annual 4-11 
Youth leadership conference and presented two “ Train Ihc Trainer" seminars to 
approxiinalely 100 youth members oT4-ll chapters from the various stales. TCC staff 
provided information which these youth representatives and their colleagues back home 
can use to conduct awareness sessions in their communities. In addition, each 
participating representative will receive a "D'TV Outreach 'Tool Kit" containing more 
extensive materials for conducting their outreach sessions. We understand that the DTV 
outreach that will be performed by these young community leaders will assist them in 
meeting the community service requirements of thcir4-TI membership. Another 
important component of our partnership with USDA is the placement of DTV transition 
educational materials at stale and county fairs throughout the country via sponsoring 4-11 
chapters and local extension service professionals. 

We also have forged a partnership with the Bureau of Indian Affairs. This collaboration 
has resulted in the distribution of DTV materials throughout Indian Country, utilizing all 
50 of their nationwide area offices. Commission staff has attended and provided DTV 
materials at the National Conference of American Indians, and the Rural TeleCon 
Conference, with many additional events planned for this year such as participation in the 
National Association of Development Organizations in Alaska Conference and the 
Affiliated Tribes of Northwest Indians Aruiual Conference. 
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Si) lar this year, we have presciileil al the linilcd Soiitli aiul luis(crn I'ribcs (USIiT) 
Atimial Inipaei Week, in Arliiigiim, VA anil have ilisiribuied D TV inulcrials al NCAI’s 
lixeeiilive C'oimeil Meeling, in Washington, DC. We are also planning lo .sponsor an 
Indian releeomnumiealions Inilialive (I I I) in Sail Cake City later this year. 

h'inally, on January .11, 2008, we held a workshop al Commission headquarters foeu.sed 
on reaching rural consumers and consumers living on tribal lands. We received many 
useful suggestions at this workshop on how lo better reach these communities. For 
instance, our DTV one page informational flyer is being translated into Navajo, one of 
the most-spoken Native American languages in the United States. 

CONCLUSION 

The Commission is devoting significant resources lo facilitate a smooth transition. 

Nearly every Bureau and Office at the Commission has been involved in this effort 
including our field offices throughout the country. 

We intend to take whatever actions are necessary to minimize the potential burden the 
digital transition could impose on consumers and maximize their ability to benefit from 
it. The next 10 months will undoubtedly be challenging. Nevertheless, it is my hope that 
through the combined efforts of government, industry and advocacy groups American 
consumers will reap the rewards that the digital transition has to offer. 
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FUNDING FOR DTV EDUCATION 

Mr. Serrano. The FCC’s 2009 budget request includes $20 mil- 
lion for digital television education and outreach. The 2008 request 
was only $1.5 million, and Congress increased that to $2.5 million. 
I commend you for seeking more resources for DTV. However, the 
2009 appropriations bill probably won’t be enacted for quite a while 
this year, if at all. There are even rumors about a possible — if we 
get stuck, a possible resolution just to keep the government going, 
and then the next administration will deal with the appropriations 
issue. 

So since the DTV transition is planned for 2009, February of 
2009, has your request for additional funds come too late? When 
do you need the funding in order for it to be helpful in your DTV 
outreach efforts? And could you provide a spending plan for the $20 
million that shows how the funds are expected to be allocated 
among various activities? 

Mr. Martin. Well, obviously, with the transition occurring in 
2009, it is critical that we get the remaining money that would be 
utilized for the education efforts as soon as possible. To the extent 
that the Commission will operate under a continuing resolution, I 
think there would be a few options for us to try to seek additional 
funds for next year. The continuing resolution can include addi- 
tional revenues for a specific purpose if Congress so wanted, so 
deemed it, so they could do that in the continuing resolution con- 
text. 

The Commission has also in the past gone back to this sub- 
committee and asked for permission to be able to use — to be able 
to be authorized to use unspent revenue from previous years. We 
have already begun working with 0MB to be able to go back and 
utilize some of the unspent revenues that the Commission has still 
in its resources and be able to be authorized to use those for edu- 
cational purposes. It wouldn’t be the full $20 million, but we can 
go back and ask for some additional resources. 

So I think we have got two other options to the extent that we 
don’t operate under a continuing resolution. Of course, the Com- 
mission could end up providing as detailed a plan as you would 
find helpful on what we would end up utilizing those additional 
moneys for. 

As you have indicated, we have just received $2.5 million from 
the committee in December. We immediately began the contracting 
process. We have hired Ketchum as a public relations firm to help 
us begin a more widespread public relations and public information 
campaign, which includes both satellite media tours so that we can 
get on local news and local television news stations around the 
country. We have done one satellite media tour. They have helped 
us with beginning the additional distribution of materials at grass- 
roots communities; and we are working with other organizations, 
began the production of billboards and posters that will be able to 
be displayed as we are approaching the transition. So we can pro- 
vide significantly more detailed information as you would need to 
see what we would do with the additional resources. 
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INDUSTRY ASSISTANCE IN DTV EDUCATION 

Mr. Serrano. I am still concerned, however. And you seem to 
paint a picture that says everything will he okay, hut time is run- 
ning short here, and there is still not the knowledge necessary out 
there in the community. Have you found the industry to he respon- 
sive in helping out? I mean, it is in their hest interest. 

Mr. Martin. Oh, sure. I think it is important to understand that 
what the Commission is trying to do is ask for additional resources 
that could he supplemented to target very particular communities 
that we think could be at risk for not making the transition suc- 
cessfully. 

But the industries are taking significant steps. So you have 
broadcasters that have committed to about a $700 million cam- 
paign that they will be undertaking that started in February 
through the following February with increasing amounts of infor- 
mation that is going to be provided in terms of the PSAs and 
screen crawls and information. 

Mr. Serrano. You said $700 million? 

Mr. Martin. Yes. The cable industry has committed to providing 
another $200 million in public information campaigns. The con- 
sumer electronics industry is similar and participating in an indus- 
try-wide effort to increase consumer awareness. So what we are 
asking for is a small supplement, compared to what the industries 
are ending up doing. 

And, as you said, there are different industries that have already 
taken an active role in it. The Spanish broadcasters have been very 
active already, for example, in beginning to run public service an- 
nouncements. We have been coordinating with them and with the 
Hispanic Chamber of Commerce, for example, to do town hall meet- 
ings in the largest towns that have very large Hispanic popu- 
lations. So we will be able to hit about 80 percent of the Spanish- 
speaking homes in those towns, in those town hall meetings. 

So the industries are becoming very active. So this is only to sup- 
plement that, but I do think that it is a critical and important enti- 
ty. 

And I have worked with all the commissioners in coming up with 
this request. All the commissioners on the Commission have said, 
how much did you all think would be necessary for us to try to sup- 
plement our efforts; and the request that we put forth was what 
had been recommended and was the most money that we could 
possibly need over the next year. 

EDUCATING MINORITY COMMUNITIES ON THE DTV TRANSITION 

Mr. Serrano. Let me ask you, based on that, what specific ef- 
fort — since you did touch on it, what specific efforts would you pro- 
mote to let minority communities know of this change that is com- 
ing, in view of the fact that the most recent surveys indicate that 
they are the last to know what is going on? 

Mr. Martin. Well, with respect to the minority communities, it 
is not only important to make sure we are getting the message out, 
but they are much more likely to rely on over-the-air broadcasting. 
Spanish-speaking homes are twice as likely to rely upon over-the- 
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air broadcasting, as opposed to subscribing to cable or satellite. So 
it is critical that we are reaching out to them. 

As I have said, we have already begun making sure that all of 
the information is being distributed and in multiple languages. We 
have been working on public service announcements with the 
Spanish broadcasters. We are going to be doing town halls with 
them and with the Hispanic Chamber of Commerce, for example, 
trying to target Spanish-speaking homes, as they are disproportion- 
ately likely to rely on over-the-air broadcasting. 

Those are just some of the initial efforts. 

Mr. Serrano. Well, can you please keep the committee informed 
of what you are doing in that area? This committee would be very 
much interested in how we are moving along. 

MEDIA OWNERSHIP CONSOLIDATION 

Let me ask you one more question here. In December, 2007, the 
FCC voted to relax media consolidation rules to allow newspaper 
and broadcast company consolidation of the 20 largest media mar- 
kets. My concern with this action is that we should be encouraging 
more diversity, independence and local perspectives in the media, 
rather than setting up greater consolidation and ownership by 
media giants. 

I would also note that there were bipartisan calls in Congress for 
slowing down the FCC’s consideration of this issue. But you have 
decided to proceed with the vote in December anyway. How do you 
respond to concerns in Congress and elsewhere regarding media 
ownership consolidation? And what is the FCC going to do to en- 
courage greater diversity in media ownership, including ownership 
by minorities and women? 

Mr. Martin. Well, let me respond in two ways, first in explaining 
why I thought it was important for us to proceed with the vote at 
the end of last year, and then also respond to the concerns about 
increasing minority ownership in the broadcast area. 

First, I think that you have to put into context that this decision 
that the Commission issued in December of last year actually was 
quite different from the decision the Commission had issued in 
2003, which infinitely increased the media ownership rules. In 
2003, we increased most of the media ownership rules, allowing for 
increased consolidation in radio, television, television stations 
around the country in terms of the national cap. This decision, in 
contrast — that decision was ultimately overturned by the Third 
Circuit, sent back to the Commission with one exception; and that 
exception was that the Third Circuit upheld the Commission’s deci- 
sion in 2003 to remove the ban on newspapers being able to own 
broadcast properties. 

That decision had been sent back to us in 2003 and had been 
pending for us to issue a new decision. There were, as you said, sig- 
nificant concerns that were raised by Congress. Congress actually 
overturned the Commission’s decision in 2003 to raise the national 
ownership cap directly through the appropriations process. And 
this time the Commission, as I said, only raised one issue, only al- 
tered one rule and that was the ability of newspapers to own 
broadcast properties; and we did so in a very limited way. 
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The newspaper industry has been under significant financial 
strain as a result of the advertising dollars that are increasingly 
flowing to the new media platforms. You have seen about 300 
newspapers go out of business since the Commission’s original rule 
was put in place. Newspapers in some of the largest markets in the 
country were having significant financial difficulty. The San Fran- 
cisco Chronicle, for example, was reported last year as losing $1 
million a day. 

The newspaper industry is suffering significant problems, and 
one of the things that they thought could help their industry would 
be the ability to take the cost that they were spending on news 
gathering and help recoup those costs through the additional dis- 
tribution of that news through other outlets, not only on the Inter- 
net but also through broadcast. 

Because of the concern that people raised about that, that it 
would lead to increased consolidation, we limited our relief to the 
top 20 markets in the country in which we determined there are 
a significant number of media outlets that would already be avail- 
able; and we said that newspapers would not be able to purchase 
one of the top four television stations in that market. So they were 
going to have to purchase one of the weaker or smaller television 
stations in those markets if they wanted to purchase a television 
station. So they were going to be limited to one broadcast property, 
they would not be able to purchase from the top four television sta- 
tions in that market, and they would only be able to do that as long 
as there were eight remaining large voices in that market. 

So I think that we put in place both adequate controls to make 
sure that we had a diversity of opinion in those markets but, at the 
same time, try to take into account that both the courts and the 
facts indicated that the newspaper rule that had been put in place 
in the 1970s had to be modified in some way to take into account 
the changes in the media marketplace today. 

Mr. Serrano. Well, let me just close by saying to you that we 
could discuss this all day. There are really two views on this. One 
is that we have to do something about the fact that the newspapers 
are folding up, so many of them. But, on the other hand, one would 
argue that it is the control by media giants that is forcing news- 
papers out of business, too. So, you know, it is a matter of opinion 
as to which one is causing which. So the more power you give to 
the giants, the more you might see local newspapers close down, 
local radio stations close down, local everything close down because 
they just can’t compete. 

I will recognize Mr. Regula; and then, because we have such a 
good turnout of members, we will adhere to the 5-minute rule. But 
not for Mr. Regula, of course. 

D BLOCK AUCTION 

Mr. Regula. Well, just a few things. I have some questions on 
the spectrum auction. What went wrong with the auction of the D 
Block? And what does FCC do now? 

Mr. Martin. Well, the Commission had tried to put in place a 
plan on the D Block 

Mr. Regula. Yeah, I understand that. 
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Mr. Martin [continuing]. That would have allowed for whoever 
won that to work with public safety to try to solve interoperability 
problems, public safety challenges. 

I think that, obviously, there wasn’t enough certainty in that 
process of what those obligations were going to be or those obliga- 
tions were too great for a private entity to be willing to purchase 
that spectrum and develop a partnership with public safety. So I 
think the Commission at this point has to go back and revisit those 
obligations, making sure that they are as clear as they can be 
about what the requirements will be on the person who wins and 
revisit whether they were too burdensome in terms of the amount 
of build-out that was required, the time frames for that build-out 
and the kind of services that they were going to be required to pro- 
vide to public safety in order to establish that kind of a partner- 
ship. 

I think that what is important there were lots of aspects of our 
auction rules that were controversial. That was one — the Commis- 
sion was, you know, uniform on. It was 5-0 in support of trying to 
do something to try to solve the public safety’s interoperability 
problems. 

Obviously, the D Block didn’t end up accomplishing that goal; 
and we have to try to figure out a way to revisit it to still try to 
accomplish that goal. 

FIRST responders’ SPECTRUM 

Mr. Regula. Well, how would the sale of the spectrum help first 
responders’ ability to communicate? And, as I understand it, the 
portion that was set aside for first responders had no takers. So we 
haven’t solved the problem. 

Mr. Martin. That is right. We haven’t solved the problem. 

The first responders were given 10 megahertz of spectrum to try 
to solve — by Congress and by the Commission — to help try to solve 
their interoperability problems, and what we were doing was auc- 
tioning off the piece of spectrum that was right beside it to a com- 
mercial provider with the hope of being able to form a joint part- 
nership. What we heard from public safety is that one of the chal- 
lenges for them in solving their interoperability problem was not 
only having access to spectrum but the fact they didn’t have any 
resources to try to build out a nationwide network. So our hope 
was that whoever purchased the commercial spectrum right beside 
the public safety spectrum could form a joint partnership with 
them and allow public safety to utilize that network that they were 
building out. But, obviously, no one wanted to purchase that spec- 
trum with that obligation, with the obligations we have formulated. 

Mr. Regula. Do you have a plan to somehow ensure that the 
first responders ultimately will have a piece of the spectrum? 

Mr. Martin. Oh, I think that what we need to do is go back 
and — absent some other kinds of legislative change from Congress 
that would give them more direct resources, we would have to go 
back, I believe, and try to reformulate the current kind of joint pro- 
posal with the commercial sector and the public sector and then 
utilize that joint venture again. But we have to reduce, obviously, 
the uncertainty and the obligations to try to see if we can attract 
someone to take on that obligation. 
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DEMAND FOR SPECTRUM 

Mr. Regula. As I understand that, the $19.6 billion raised was 
substantially higher than the $10 billion congressional estimate. To 
what do you attribute this demand? And what happens to the $19.6 
billion? 

Mr. Martin. The $19.6 billion all goes into the Federal Treasury. 
So all of it is directly deposited into the Treasury. So it is to the 
benefit, you know, of the taxpayers and of the country. 

And I think the demand can be attributed to several factors. I 
think, first, the Commission, it talks about the importance of this 
piece of spectrum. This is the spectrum that the broadcasters are 
giving back as a result of transitioning to digital next year, and the 
characteristics of the spectrum allow it to carry a lot of information 
and that information to travel more easily through walls. 

Mr. Regula. The digital requires less spectrum, is that what you 
are saying? 

Mr. Martin. When they are able to switch over from analog to 
digital, the broadcasters can do it in less spectrum overall because 
of some of the technical aspects of digital. So we took that extra 
spectrum we got back and auctioned it off for other wireless com- 
mercial services, wireless broadband services predominantly. So 
the demand for it was great because of these technical characteris- 
tics; and, also, I believe that the demand was great because of some 
of the other changes we made in setting up the auction. 

One of the most important changes we made was adjusting the 
power limits to make sure that all of it could be utilized and pro- 
vide broadband services. We put in place a condition that a piece 
of the spectrum had to be open to any kind of device or any kind 
of application to try to further incentivize the innovations that 
were occurring on the edge of the network. 

And, finally, for the first time at a significant auction the Com- 
mission actually required there to be blind bidding so that you 
didn’t know as you were going through the bidding process who the 
other parties were that were bidding. There were some allegations 
that companies, when they saw that they were up against one of 
the biggest or largest wireless companies in the country, Verizon 
wireless or AT&T wireless, that they would just stop bidding. So 
we implemented a mechanism of blind bidding so that when we 
were auctioning off each geographic area you didn’t know who the 
other person was bidding against you, and we think that that also 
contributed to raising significantly more revenue. 

DISTRIBUTION OF AUCTIONED SPECTRUM 

Mr. Regula. Did the independent providers get a piece of this? 
Or did it pretty much go to the big ones? 

Mr. Martin. Well, the largest providers certainly purchased 
some of the largest cities. But of all of the licenses that we auc- 
tioned off, there were about 99 other carriers or other participants 
in the auction who won about 70 percent of the licenses; and some- 
one else other than one of the four big wireless companies today 
won licenses in every market in the country. So other people did 
get pieces of it. Indeed, about 55 percent of the people who won 
spectrum at the auction qualified as small business entities or des- 
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ignated entities under our rules, where they actually got a bidding 
credit for being a small business entity. 

PUBLIC SAFETY NETWORK 

Mr. Regula. One last question. And, obviously, the first respond- 
ers are a very important element of public safety; and I assume you 
are working on some way to ensure that this happens, is that cor- 
rect? 

Mr. Martin. That is right. We are. 

You know, this was a critical part of the 9/11 Commission’s re- 
port that said we need to solve this interoperability challenge. This 
is the only tool the Commission has to try to solve it. We can’t pro- 
vide direct support. We can’t take, for example, any of that $19 bil- 
lion. We are required by law to provide it into the Treasury. We 
can’t take it and say we are going to help public safety build out 
a network. So, as a result, our only option is to try to solve it 
through this joint public-private partnership. So, absent some other 
effort by Congress, I think this is the only idea that we have within 
our authority to solve this problem. 

Mr. Regula. Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. 

PIRACY AND CHILD PORNOGRAPHY ON THE INTERNET 

Ms. Wasserman Schultz. Thank you, Mr. Chairman. 

Chairman Martin, we all care about the Internet; and I want to 
focus on peer-to-peer file sharing and piracy and child pornography 
for a second. I am one who took a position in the 109th in favor 
of network neutrality, because at that time I really believed there 
was not enough competition to warrant letting Internet providers 
cordon off bandwidth to that significant degree or spectrum for pre- 
mium access. And to me the principles of network neutrality make 
sense when we ensure that Internet service providers don’t strike 
up deals that favor certain companies over others or prohibit con- 
sumers’ ability to access lawful content. 

But the idea of network neutrality should never force ISPs to ac- 
tively ignore what is unlawful or speech that they know is unpro- 
tected, and what I mean by that is incidents of piracy and child 
pornography. The piracy challenge, obviously, you are familiar 
with; and it is a significant one. But child pornography is not as 
widely known. 

You might not know this, but there are literally more than 
500,000 individuals in the United States who are trading and traf- 
ficking in images on the Internet in child pornography, and I mean 
that is images of young children being raped. That is not free 
speech or something that is legal. They are crime scene photos. 
There are people trafficking those images all over the country in 
the shadows with peer-to-peer file sharing programs like 
BitTorrent. And law enforcement knows who these individuals are, 
but, for lack of funding, they are not able to go and get them. 

I sponsored legislation that passed the House already which you 
may be familiar with which we are hoping to have move soon in 
the Senate, but we can’t begin to contain this problem until we use 
every resource that we have at our disposal. And I was really glad 
to read in your statement that there was an agreement between 
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Comcast and BitTorrent and your comments that network man- 
agers have the important ability to block the distribution of illegal 
content, including pirated movies and music and child pornog- 
raphy. 

It is difficult to craft rules managing computer networks that 
have become indispensable to our lives, but whatever management 
practices that we have, have to be limited and practicable and 
implementable but at the same time be effective in blocking unlaw- 
ful content like pirated music, movies and child pornography, and 
that is not an easy balance. 

What I want to ask you is what ideas do you have for giving net- 
work managers the ability to block the distribution of illegal con- 
tent and how do we fashion principles that will continue Internet 
innovation but that also will not prohibit corporations from ad- 
dressing the dangerous threats of online product piracy and child 
pornography? 

Mr. Martin. Well, first of all, I am somewhat familiar with some 
of your other efforts of trying to address things like child pornog- 
raphy; and I certainly commend them. And I completely agree that 
all of the network neutrality principles that the Commission has 
adopted only go towards lawful content. There is no protection for 
the distribution of any kind of unlawful content whatsoever when 
you are talking about either child pornography or even content that 
doesn’t have appropriate copyright terms for it. So it is only lawful 
content that is protected. 

So, in the context of lawful content, some carriers have an- 
nounced, for example, that they have been looking at and exploring 
options for putting on the kind of filters that would try to distin- 
guish between lawful and unlawful content. I think AT&T had 
made some announcements about that earlier in the year where 
they were looking at whether filters like that could be put in place. 

But any kind of network management issues that go towards dis- 
tinguishing between lawful and unlawful content don’t violate any 
of the Commission’s principles and don’t raise any issues. 

FILTERING ILLEGAL CONTENT 

Ms. Wasserman Schultz. Are you using the bully pulpit of your 
position to encourage the development of filtering software and 
making sure that you raise the level of priority on that? 

Mr. Martin. Oh, I think that — yes. And I don’t think it is any 
problem whatsoever for network operators to engage in those kinds 
of practices. However, but I do think it is more of a challenge if 
they start trying to address particular applications; and if they just 
start saying that they are going to discriminate against a par- 
ticular application, I think that raises different issues. And it goes 
more towards the concerns that were embodied in our network neu- 
trality principles and that were embodied in the network neutrality 
legislation that you referenced also in your comments. 

Ms. Wasserman Schultz. If you could address my second ques- 
tion, how do you strike a balance between not stifling Internet in- 
novation but not prohibiting corporations from making sure that 
they can stop online piracy and child pornography? 

Mr. Martin. I think, first, we strike the right balance by making 
clear that there is no problem in whatever actions they want to 
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take in stopping child pornography and other forms of illegal con- 
tent. But I think when we are looking at that, obviously, their ef- 
forts have to have a fit or they can’t be overinclusive and under- 
inclusive. In other words, they can’t just say they will try to stop 
all content because they are trying to stop the illegal content. 

CLARIFYING PROTECTED CONTENT 

Ms. Wasserman Schultz. Do you expect that you would craft 
language that would clarify as we move forward what could be pro- 
tected and what the companies could do? 

Mr. Martin. Sure. I think in our network neutrality principles, 
we have already said all of this only applies to lawful content and 
any request by law enforcement to stop any kind of content needs 
to be respected. So I think we have already said that, but we will 
continue to reiterate that at every chance whenever we are dealing 
with this issue. 

Ms. Wasserman Schultz. Mr. Chairman, before my time ex- 
pires, I would just encourage the Chairman of the FCC to, like I 
said, use the bully pulpit that you have to ensure that we can con- 
tinue to push these providers to ensure that we have the ability to 
block piracy and illegal content and child pornography. 

Mr. Martin. Oh, sure. 

Ms. Wasserman Schultz. Thank you. 

Mr. Serrano. Thank you. 

And now a future Spanish language broadcaster, Mr. Kirk. 

E-RATE PROGRAM 

Mr. Kirk. I am looking forward to my job at Telemundo. 

Mr. Chairman, first of all, I want to just thank you for the quick 
deployment of the Do Not Call rule. I think you have restored 
peace to the American household, and I really want to thank you 
for that. 

I was struck by the indictment of a school official in my district 
for fraud committed against the E-rate program; and I then began 
to look into this program and found that the GAO reported that the 
FCC’s establishment of E-rate with an organizational structure un- 
usual to the Eederal Government and never conducting a com- 
prehensive assessment to determine its requirements, policies or 
practices, that the corporation that administers it has struggled to 
determine fiscal accountability requirements under the program. 

The Inspector General says, obviously, while all U.S. programs 
have the potential for mismanagement. E-rate, due to its materi- 
ality and initial assessment for potential of waste, fraud and abuse, 
has been singled out for particular attention. GAO says ECC’s over- 
sight mechanisms contain weaknesses that limit the management 
of the program or the ability to understand any fraud, waste and 
abuse within it. 

Of course, this is all funded by a tax on telephones; and so all 
of this fraud makes our phone bills go up. The OIG in its look at 
USE programs cites erroneous payments: Contributor payments er- 
roneously made, $385 million; erroneous payments to schools and 
libraries, $210 million; erroneous payments for high cost, $618 mil- 
lion; erroneous payments for rural service, $4.4 billion. You know. 
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hundreds of millions of dollars the OIG has said have heen made 
through erroneous payments. 

Now I know, you know, you have principal enforcement authority 
with the Enforcement Bureau under section 254. But I would note 
apparently now the furious action by the Department of Justice 
that has an antitrust division and task force already nailing people 
connected to this program for fines totaling over 40 million bucks. 

Now you have got an increase before the subcommittee that you 
are requesting a $1.9 million increase and a transfer of 25 million 
bucks. But I would say if this large amount of Federal funds is in- 
correctly designed, no amount of oversight funded by this com- 
mittee can prevent that record of mismanagement. 

I understand that we are going through looking at the procure- 
ment process under E-rate. But under USAC’s recompete, there is 
no proposal to increase or modernize the fraud, waste and abuse 
provisions of the contract. So, given all those problems, can you 
talk about what is going on with E-rate? 

Mr. Martin. As you indicated, the GAO has found that the way 
the Commission had set up the Universal Service Program and the 
E-rate program back in the late 1990s was unique in that we were 
requiring the collection of revenue 

Mr. Kirk. I think the technical term would be “funky.” 

Mr. Martin [continuing]. But the collection of revenues and that 
was being distributed not by the FCC itself but by a separate cor- 
poration that had been set up. I would have to get you exact de- 
tails, but there were both congressional issues related to it — Sen- 
ator Stevens I think had requested the GAO audit originally in the 
late 1990s. There were lawsuits that were brought against the E- 
rate program originally, that it was an unlawful tax. So there were 
lots of issues that arose in the late ’90s about that program and 
the way that it was originally set up and structured and the legal- 
ity of it, and the program changed in certain ways both to respond 
to court cases that had been brought and congressional concerns. 

The program has been structurally set up in basically the same 
way since that issue settled down in the late ’90s and in 2000. 
What has increased is the concern by the Department of Justice 
and by others that that structure and the fact that the E-rate pro- 
gram is a grant award program, as opposed to a reimbursement for 
cost by carriers program, has led to increases in fraud in that pro- 
gram; and that was what led the Inspector General several years 
ago to request a significant increase both in his budget and what 
the committee ultimately appropriated was taking money from the 
E-rate and was allowing the Inspector General to use it for its 
waste, fraud and abuse investigations. 

I think that we obviously support the Inspector General’s request 
and think that that has had somewhat of an important difference 
in both him identifying waste, fraud and abuse and him working 
with the Department of Justice going forward. 

Mr. Kirk. If the program is fundamentally flawed and you have 
got dozens and dozens of criminal indictments for people who have 
illegally removed money from the program, can we appropriate our 
way out of this through IGs? Or don’t we need a basic restructuring 
of the accountability? 
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Mr. Martin. I think that there have been those in Congress who 
have argued for a basic restructuring of the Universal Service Pro- 
gram, particularly the E-rate for years; and I 

Mr. Kirk. I guess I am not looking — because I know how difficult 
a legal legislative change would be in an election year. When we 
look at the re-procurement under USAC and oversight of fraud, 
waste and abuse, that is now directly within your jurisdiction. We 
don’t need legislation to do that. 

Mr. Martin. I don’t think, besides what we have done through 
the Inspector General’s office, we probably have the authority to 
make some kind of changes. 

The one change that I would say and I have advocated for a long 
time that the Commission has tried to make is to change the pro- 
gram from a grant program to one that distributes money based 
upon a formula response like we do lunch money to schools and 
that we base that distribution instead of upon grants that people 
are applying for money and say this is what they will do with it, 
which I think leads to waste, fraud and abuse, and rather change 
the structure of the program so it distributes that money based 
upon a formula of how many poor children and how rural your area 
is. And I think that would allow schools more flexibility and, at the 
same time, get away from the grants which I think have led to 
those challenges. 

Mr. Kirk. Thank you, Mr. Chairman. 

Mr. Serrano. Ms. Kilpatrick. 

EXPANDING DTV EDUCATION PROGRAMS 

Ms. Kilpatrick. Thank you, Mr. Chairman. 

I like the E-rate program. I think it has helped education institu- 
tions all over America, certainly in Michigan. Not without prob- 
lems, and I think we correct those as we go, and I am happy that 
the Auditor General is taking a look at it and is doing what needs 
to happen. 

I notice your budget is $25 million more than it was last year 
with fewer employees. So my first question is, where is the $25 mil- 
lion going to be distributed? Is there one, several places or what 
is 

Mr. Martin. The bulk of that increase is actually going to be for 
an expansion of our DTV education program. So $20 of the $25 mil- 
lion is actually going to be focused exclusively on trying to provide 
additional resources to educate consumers throughout the country 
as we are approaching the 2009 transition. 

Ms. Kilpatrick. Which was where I was going next, to DTV, 
Eebruary, 2009. 

Mr. Martin. So the bulk of it is going towards that. 

Ms. Kilpatrick. Okay. And how will that be disseminated? How 
does that work? 

Obviously, education. It is my understanding that cable TVs will 
continue to operate. Analog, which a lot of people still have. So 
what kinds of things? And how can we plug in to help get that mes- 
sage out? 

Mr. Martin. I think that there are several different things that 
we have begun trying to work on to try to educate consumers, and 
I think these kind of funds could help supplement dramatically. So 
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Congress and through this committee we were appropriated $2.5 
million last year to begin the education campaign, and that allowed 
us to get a contract with Ketchum, a PR firm to begin that edu- 
cation process. 

Ms. Kilpatrick. Was that bid? Was that contract bid? 

Mr. Martin. That was put out for bid. Absolutely, put out to bid 
through the normal contracting process. The only thing we did, the 
only change in it at all, was it was a shorter time frame than some- 
times contracts are put out but only because we had such an ur- 
gency to try to get that money put into place to be able to utilize 
to start educating our consumers as we are fast approaching that 
deadline. That is going to be utilized both for media tours, for in- 
creasing education and awareness by getting public service an- 
nouncements and other kinds of media done at the local level. 

We have already had one media tour, and we are working on 
doing public service announcements that then will be placed and 
also through more grassroots kind of education efforts through bill- 
boards and particularly in communities that have high over-the-air 
television populations, that have high numbers of consumers that 
have over-the-air television, as opposed to subscribing to cable and 
satellite. Through working, for example, with the distribution 
through companies that put the flyers in advertising at grocery 
stores, on the back of grocery store carts, working with the Postal 
Service. We are going to be putting out thousands of posters start- 
ing this coming summer in every post office throughout the coun- 
try. 

We are going to be working to get posters and information that 
is going to be delivered to over 25 States throughout the country 
to every division of their Department of Motor Vehicles. Every time 
someone goes in to get a license renewed or to renew their, you 
know, license plate or their license tag, we would have information 
that we would provide to them. 

Ms. Kilpatrick. Okay. Thank you. 

I think that is an excellent way to start. I really want you to con- 
sider helping to set up in our offices. I am sure all 435, probably 
all 535, would like to be of help as you disseminate some of that 
if we can partner. It not only gets the information mobilized, but 
it also increases better relationships with us and the FCC. I hope 
we will do that together. 

Mr. Martin. Absolutely. We will work to make sure we work 
with yours and all of the offices. 

INTERNET BLOGS 

Ms. Kilpatrick. Finally blogs on the Internet. The reality is, it 
is what it is. And I just don’t see much — or maybe you can, maybe 
it is free speech, say anything if its right or wrong or whatever. 
What is your take on the blog generally, the Internet in particular? 
Actually, it could be another excellent education tool. 

My 6-year-old grandson is a whiz. He can do all the stuff. But 
I am concerned that it doesn’t have much regulation, kind of like 
my colleague on this side. How do we keep it growing and growing 
and be a positive tool? And what might be the FCC’s role in seeing 
that it doesn’t get out of hand, used negatively? 
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Mr. Martin. Well, I think that obviously, as I was discussing 
earlier, making sure that we clarify that any kind of illegal content 
is — it doesn’t have any kind of protection in terms of limitations on 
what the operators can end up doing to manage their networks I 
think is important. But in terms of if it is legal content but there 
are blogs that people have information out there. There are lots of 
blogs that criticize me for everything the Commission does. 

REGULATING BLOGS 

Ms. Kilpatrick. Join the club. We are part of that. 

Mr. Martin. Those are difficult. But, at the same time, I think 
we have to put that in the context of, unlike the mass media, which 
has certain kinds of rules and limits as to how you can put infor- 
mation out, like what you can say on broadcast TV or broadcast 
radio 

Ms. Kilpatrick. Okay. And that came as a result of its being for- 
mulated. Now that we have another entity, how can you do like- 
wise with this? Or can you? 

Mr. Martin. I think it is difficult, and I think that this medium 
presents other kinds of challenges. Unlike the mass media, where 
there was one person who was producing information and then try- 
ing to distribute it to everyone, this information is stuff that is fre- 
quently — ^you are pulling down — people are searching it out and de- 
ciding they want it and pulling it down. So that creates different 
first amendment standards than it does when someone is pushing 
content to you versus when it is something that you have chosen 
to go do a search for and find. So that raises more difficulties when 
the government talks about trying to have any kind of standard of 
what is appropriate and what is inappropriate, the terms of con- 
tent. Not when it is illegal but in terms of its content. 

I think that what I would say is that you do see increasingly de- 
veloping the Internet on its own ways in which the Internet and 
technology is trying to find ways to solve the problem, if what you 
are talking about is reliable information. So that things like 
Wikipedia, which is the encyclopedia online, is something that the 
users themselves can update and change to the extent that they be- 
lieve that it is something that is inappropriate — or it is not inap- 
propriate, it is incorrect. 

Ms. Kilpatrick. Or unreliable. 

Mr. Martin. So what you are seeing is a different kind of ap- 
proach that is developing with these new technologies to try to 
solve the reliability problems where things that are being put up 
are able to be altered. So what you rely upon are users in a dif- 
ferent way being their own monitor and actually making sure that 
the information is reliable, but it is a very different medium, and 
it presents different challenges. 

Ms. Kilpatrick. And almost impossible to regulate. 

Thank you, Mr. Chairman. 

Mr. Serrano. See, I was just going to do this. 

Ms. Kilpatrick. I saw the motion. 

Mr. Serrano. Mr. Alexander. 

Mr. Alexander. Thank you, Mr. Chairman. 
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INFORMING PEOPLE OF THE DTV TRANSITION 

Mr. Martin, Ms. Kilpatrick asked what I know about the digital 
transition. For those of us that represent large rural areas where 
people don’t have access to Internet, so they certainly wouldn’t ben- 
efit by going on a Web site, what can we, as Members of Congress, 
do to get that message out there? 

Mr. Martin. Well, certainly I think it is important that the Com- 
mission try to work closely with you all to help get the message 
out; and we will help to provide any kind of information to actually 
go into people’s districts and make sure that we are participating 
in getting information out to community centers and town hall 
meetings. We would be happy to work with any Member who wants 
to. 

The Commission has already tried to start doing that on its own. 
Our field offices have gone through almost 45 different States and 
have distributed information, for example, to every senior center 
and community center there. So we have visited over 4,000 senior 
centers and community centers throughout the country where we 
have provided information; and we could be providing more infor- 
mation, putting up more posters to the extent that we are able to 
get some additional funds. And that is the kind of thing that we 
could be doing; and to the extent that we can work with you to 
make sure we have hit the most important parts of your district, 
I think that is one thing that we would be happy to end up working 
on. 

We have also tried to figure out ways to work with local grass- 
roots organizations that focus and/or companies that focus and tar- 
get on rural areas. So, for example, we have been trying to work 
with the people who receive universal service funding to make sure 
that they are putting flyers or billing inserts in their bills to make 
sure that they are telling people that this transition is coming. Ob- 
viously, that is money that frequently focuses on people that live 
in rural areas. 

We have also partnered with the Department of Agriculture and 
4-H to try to emphasize, and we have actually worked with them 
so that we have made one of the 4-H programs for young kids one 
of their public service requirements. They can fulfill their service 
requirements by participating in the local DTV education efforts. 
And we have also been working with them to try and make sure 
we are distributing information at all the local county and State 
fairs throughout the country this year, which often targets rural 
populations. Those are some of the efforts we are trying to focus 
on in rural communities in particular. 

FCC PRIORITIES 

Mr. Alexander. Senator Stevens said yesterday that this should 
be a top priority. But I am assuming from your testimony and the 
amount of money that you are putting into this that it perhaps is. 

Mr. Martin. Absolutely. And in response to Senator Stevens’ 
questions yesterday, I said it was. 

Obviously, it can’t be our exclusive. There are some other critical 
issues. For example, solving the public safety interoperability issue. 
I would have to say it is at least as equal priority for us this year. 



383 


I think that there are other priorities, and public safety is always 
one that I put at the very top of our list. But certainly the digital 
transition over this past year will be at the very top. 

IN-FLIGHT USAGE OF CELL PHONES 

Mr. Alexander. Okay. Dealing with another line of communica- 
tion, I saw a news item the other day perhaps that the airline in- 
dustry is going to offer to its passengers in the near future the abil- 
ity to use your cell phones while in flight. Do you know anything 
about 

Mr. Martin. The Commission had opened — there are two sets of 
rules that prohibit consumers from using cell phones on flights. 
Both the FCC and FAA have rules on that. The Commission 
opened a proceeding several years ago asking, should we eliminate 
our restriction? And we decided not to. We left it in place. Our re- 
striction is concerned with interference, that it could create actu- 
ally also on the ground to existing wireless providers on the ground 
as planes were above. 

I think the article you might have seen in the paper talked about 
the changes that European regulators were making to allow people 
to make use of cell phones on flights. At this point, the Commission 
doesn’t have an open proceeding on it; and, more importantly, the 
FAA I think indicated that they have no plans to change their role 
here in the United States. So I don’t anticipate that changing any- 
time here in the near future. 

Mr. Alexander. Okay. Thank you. 

Mr. Serrano. Thank you. 

Mr. Hinchey, early January of 1975, we got sworn in together to 
the State assembly; and here we are 35 years later, trying to get 
it right. 

Mr. Hinchey. 


CONCENTRATION OF MEDIA OWNERSHIP 

Mr. Hinchey. You obviously have gotten it right, Mr. Chairman. 
We very much appreciate that. 

Chairman Martin, thanks very much for being here; and I want 
to express my appreciation to you. You do a very, very important 
job. 

One of the problems that I think we are having, though, is an 
example of a conflict with the basic principles of the Constitution 
of our country. The First Amendment makes it clear that openness 
and freedom of expression and the availability of various forms of 
information are critically important for the future of any demo- 
cratic republic and certainly very critical to ours. Over the course 
of the last 20 years we have seen this diversity very much re- 
stricted, beginning in 1987; and, as a result of that, now we have 
a handful of major corporations that control more than two-thirds 
of all the media in the country. So you have about six people in 
effect who are making the decisions as to what kind of information 
goes out. 

That was a very, very big mistake; and it is something that the 
Federal Communications Commission should be focusing its atten- 
tion on to alleviate, to open up, to make it less restrictive. 
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But in November of last year, November 13, you posted a notice 
on your Web site that you were going to engage in increasing con- 
centration of ownership, newspapers and broadcast stations; and I 
believe it was just over a month later that you actually put that 
process into play. There is a lot of that that I find troubling and 
very worrisome in the way that that has been handled. 

I think these rules that just passed recently were done so under 
a flawed process, and I think the consequences of that is likely to 
substantially undermine, and increasingly, the independence and 
diversity of journalism in our country. There is a whole host of 
things that I would like to talk to you about with regard to that. 

The conditions of news protection and editorial expression are 
something that has become melded in the context of most of the 
broadcasts in our country, particularly television, where you have 
people who are alleging to present the news but what they are 
doing is presenting editorials, presenting their viewpoints, their 
point of view. Will the FCC be prepared to reject the license re- 
newal application if the conditions of news protection and editorial 
separation are not met? And, before you answer that, would you 
describe what those separation elements need to be? 

Mr. Martin. I think you might be referring to the separation ele- 
ments — you are talking about in the waiver process in the rules 
that we adopted? 

Mr. Hinchey. Yes. 


WAIVER PROCESS 

Mr. Martin. I think that what you have to put into context for 
me to answer that is the situation that you are describing. The 
Commission said that in markets that were smaller than the top 
20 markets we would allow someone to apply for a waiver to still 
purchase a newspaper and a broadcast property if they could dem- 
onstrate that they were going to increase the amount of local news 
on those properties. So that to the extent that, for example, a 
broadcaster was not putting on any news at all anymore, that to 
the extent — and we added specific amounts of what they would 
have to do, the amount they would have to increase. And we said, 
to get credit for that amount of increase, you will have to dem- 
onstrate that you had a separation of the editorial function. 

And we actually looked towards Congress’ previous act when 
they had passed the Newspaper Preservation Act in which they 
had said that there were certain structural limitations they put in 
place when they allowed two newspapers to merge that were trying 
to preserve editorial content separation, and so we said we would 
kind of mirror those standards, and we were looking at making 
sure that that editorial content was 

Mr. Hinchey. Well, the expression of that idea in the context of 
that waiver gives you the idea that you have some intention to sep- 
arate what is supposed to be news and what is supposed to be opin- 
ions. 

Mr. Martin. It was in the context of separation between the two 
entities to make sure that there were going to be two new — if the 
idea was we would allow a waiver in those circumstances, because 
there would be a new increase or the new voice in the market, then 
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that had to be a true new voice so they had to have a certain 
amount of minimum content. 

SEPARATION OF THE EDITORIAL FUNCTION 

Mr. Hinchey. Do you think that the FCC should engage in any 
insight into the way in which broadcasters behave now with regard 
to the difference between broadcasting information and providing 
opinions on that information? 

Mr. Martin. I think that, outside of the particular waiver proc- 
ess you were — I was just describing just in general. 

Mr. Hinchey. Not in the context of the waiver process. In the 
context of the existing standard set of circumstances that exist out 
in the media right now, where you have so many broadcasts that 
allegedly are giving information, but, at the same time, they are 
really driving home their opinion of what the circumstances ought 
to be. 

Mr. Martin. I think that it becomes very particularly dangerous 
as it relates to the first amendment responsibilities the Commis- 
sion has if we are going to start reviewing their news content and 
determine whether they are distributing news and information or 
distributing an editorial opinion. One of the areas the Commission 
has been most hesitant to get involved in, even with broadcasters 
who have more limited first amendment rights, is in their distribu- 
tion of news. 

Mr. Hinchey. Have you ever said that to any particular broad- 
caster, that they should separate the broadcast information from 
opinion? 

Mr. Martin. I don’t believe that the Commission has, no. I don’t 
believe the Commission has a standard on that. 

Mr. Hinchey. I would be surprised if you had. 

So the whole question of this waiver process and the idea that 
you are now going to focus attention on the difference between pro- 
viding factual information and providing some kind of bogus opin- 
ions and alleging that they are connected in some way doesn’t seem 
to make any sense because there is nothing like that that you have 
ever done in the past, not just you but prior commissioners, going 
back now for more than 20 years. 

Mr. Martin. I think it only makes sense in the context of why 
we were granting the waiver. This process was actually something 
that had been advocated by some of the consumer groups in saying 
the only circumstance they would see in which they should allow 
cross ownership 

Mr. Hinchey. I understand that. Consumer groups are trying to 
get their opinions paid attention to. And so, in response to that, 
you put this information in saying that you are going to do this ex- 
amination. But there doesn’t seem to be any confidence that should 
be applied to that statement, because nothing like that has been 
done, either under your chairmanship or under the chairmanship 
of anyone who proceeded you, basically, over the course of the last 
22 years. 

Mr. Martin. Well, I think that is one of the reasons why it would 
only be in the waiver context where we would be looking at the 
exact facts of what someone was proposing and ended up doing. 

Mr. Hinchey. Time flies, Mr. Chairman. 
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Mr. Serrano. Thirty-five years. It is incredible. Mr. Bonner. You 
thought we would never get to you, right? 

Mr. Bonner. Mr. Chairman, I am just amazed that your State 
doesn’t have a minimum age to begin public service. You could not 
have been in public service 35 years. 

Mr. Serrano. If I had learned to speak English earlier, I could 
have been elected at 22. But it took a while. 

DO NOT CALL PROGRAM 

Mr. Bonner. Chairman Martin, since Representative Kirk threw 
out a comment, a positive comment, about the FCC’s role in the Do 
Not Call issue a few months ago, let me follow that up by asking, 
is there any practicality in extending the Do Not Call restrictions 
to benefit businesses and not only residents? I have had a number 
of constituents in my district who have expressed concern about 
the number of calls that their businesses receive, some of which 
they consider to be fraudulent solicitations. And is that something 
that y’all have considered? 

Mr. Martin. I don’t think that the Commission has been actively 
considering that in the context of extending our Do Not Call sys- 
tem. I think more and more of it has been focused on the con- 
sumers. Obviously, that is something we will take back; and we 
will see how many complaints we are getting in that regard. 

Mr. Bonner. That would be great. 

LOCALISM RULES 

I don’t know if you have received it yet or not, but you will soon 
receive it if you have not, a letter signed by many Members of Con- 
gress circulated by our colleagues. Representative Mike Ross of Ar- 
kansas and Representative Marsha Blackburn of Tennessee, ex- 
pressing some concerns that we have about the Commission’s con- 
sideration of a radical, in our view, re-regulation of our Nation’s 
broadcast system and impending localism proceeding. 

Let me just say at the outset, I have taught a journalism class, 
broadcast journalism class, in Springfield College in my hometown 
of Mobile, Alabama, on Mondays, spoke with 17 future journalists; 
and I am a great believer in the role and the sanctity, if you will, 
of local broadcasting. And I am concerned by what it appears to be 
the Commission’s consideration of what I would deem potentially 
severe economic impact of some of the proposed localism rules, in- 
cluding, for example, reinstating the main studio rule that the FCC 
concluded was too restrictive more than two decades ago. Any ini- 
tial thoughts on this? 

Mr. Martin. There were three main points that the Commission 
considered making changes to that I think that you are referring 
to that many of the broadcasters are concerned about. One of them 
was requirements about broadcasters having local studios, one 
making sure that broadcasters had someone who was available 24 
hours a day potentially, and another — well, I will let you create the 
others, but let me respond to those two, for example. 

Those two were concerns that had been raised at the Commission 
as it resulted in an increasing amount of local broadcasters who ac- 
tually were putting on content that was just getting piped in from 
somewhere else and whether we should make changes as a result 
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of that because it was no longer local content; and even though 
they had a DJ on the radio who was potentially talking about what 
occurred in the local community, he was actually someone who 
wasn’t living in that local community, was actually living on the 
west coast somewhere with that information being piped in from a 
distance and that that wasn’t reflective of the character of local 
broadcasters. And that was one of the reasons we asked about — 
was the main studio rule, for example, a way to try to address that 
concern that was being raised increasingly by the viewing public. 

Similarly, there were instances that happened, one in Minot, 
North Dakota, in which there were allegations that there was a 
train wreck, there were some chemical fumes that were released in 
the community. They were trying to tell citizens in the middle of 
the night not to leave their homes, and there was no one at the 
local broadcast station to put out the emergency alert. It has been 
back and forth. The broadcaster says it wasn’t their fault. It was 
the local first responders. It was the local police department’s fault 
for not triggering the right alarm that brought the — that they say 
it was the broadcaster’s fault. 

Without getting into that, it certainly highlighted a concern to 
the extent that local broadcasters don’t have anybody there. When 
the police went and knocked on the door and said, hey, we need 
to get the emergency alert out, there was no one there. 

Mr. Martin. And I understand that they are saying someone has 
to be there 24 hours a day to increase the cost; but at the same 
time, I think an important public interest obligation of broad- 
casters is that they are actually in a position that, under all cir- 
cumstances, they can tell the people in that community that there 
is an emergency and they need to be prepared to respond to it. And 
I think that is probably not too much to ask of local broadcasters. 

Mr. Bonner. I would agree. It may not be too much to ask in 
terms of the public service they provide, but it is going to be a tre- 
mendous additional burden. Again, the only reference point I have 
is in my district, but the major affiliate stations in my district have 
had to shave off, everywhere they can, cost. And it seems like to 
me that we are now giving them a burden of an additional cost 
that may not, 365 days out of the year — I mean, I live on the gulf 
coast, so we know a little bit about hurricanes. And there are cer- 
tainly times when it is incumbent upon the station to provide that 
24-hour emergency technician, if you will, there. 

But in any event, I just wanted to raise that issue with you, be- 
cause the broadcasters are not the only ones who are concerned 
about the additional burden it would have. And I think you will see 
that in that letter. 

NEW RENEWAL PROCESSING GUIDELINES 

As a follow-up to that, the localism report, do you have any con- 
cerns about the first amendment issue with regard to this? When 
the Commission eliminated content-based renewal processing 
guidelines in the 1980s, it did so in part because of concerns that 
these guidelines raised serious first amendment issues. 

So my question would be, do you think that your proposed new 
processing guidelines, which appear, at least to me, to be more on- 
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erous in detail than those guidelines previously eliminated by the 
Commission, are appropriate under the first amendment? 

Mr. Martin. I do. I think there are only two related issues. The 
Commission has had, for a while, that broadcasters are required to 
fill out certain kinds of forms about the kind of content that they 
are putting on, responding to local community concerns. We did 
alter the form to make it more detailed. We didn’t set any minimal 
amounts that broadcasters were required to put out on any dif- 
ferent kinds of information, but we did alter the form to say we 
wanted them to provide more information about how much of what 
they were doing was local, local public affairs and local news, 
versus — and local-originated content. But there weren’t any mini- 
mums, so I don’t think it violates the first amendment. 

The only minimum was we did ask, should there be some min- 
imum requirement on broadcasters during their entire 8-year li- 
cense term to do something local for your community? And I actu- 
ally believe that that is incumbent upon the local broadcaster to 
say he is willing to do something local. But I think that that is the 
only one bit that I think implicates it. 

Mr. Serrano. Thank you. 

You must be the luckiest man in the world, Mr. Schiff, because 
you are next. 

Mr. Schiff. Mr. Chairman, if I could have just a minute, if you 
could go to one of my colleagues. 

INTERNET RADIO 

Mr. Serrano. Right. Well, I wanted to ask the Chairman if I am 
violating any kind of rules. You know, I have one of those Internet 
radio stations, and if you call right now, I am not there. The music 
is just playing by itself, if you click on. 

Mr. Martin. I can send the enforcement bureau out to check it 
out. [Laughter.] 

No, but there aren’t any requirements on the Internet radio. But, 
of course, all of these public interest obligations attach to the ex- 
tent that their broadcasters have to use the public airways. So the 
idea of all of our public interest obligations is that the broadcasters 
are receiving a very valuable public resource, the airwaves, and 
they have actually received that for free. We just auctioned off 
some of the airwaves that were returned by the television broad- 
casters for about $20 billion. And that gives you a sense of how val- 
uable these airwaves are that the broadcasters were able to get 
originally for free. 

So we don’t have the same kind of public interest obligations at- 
tached to your radio station. 

Mr. Serrano. For the members of the press who are here who 
may now write that I own a radio station, what it is is you go on- 
line to some of these Web sites that play music and you pick a 
name for a station, you put in some personal info, then you pick 
songs from a library they have, and anybody who clicks in listens 
to the music. And I don’t own a radio station. 

Are you ready, Mr. Schiff? 

Mr. Schiff. Yes. 

Mr. Serrano. Mr. Schiff. 

Mr. Schiff. Thank you, Mr. Chairman. 
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Mr. Serrano. Now that I am out of jail. 

BLOCKING DISTRIBUTION OF ILLEGAL CONTENT 

Mr. SCHIFF. I wanted to focus on an issue that is very important 
to a great many of my constituents who work in the entertainment 
industry. In particular, I wanted to ask about the ISP management 
and responsibility in terms of unlawful content. 

FCC policy statement principles state that consumers need ac- 
cess to lawful content. In your statement, on the dialogue between 
Comcast and BitTorrent, you noted that the hearing at Stanford 
will explore more fully what constitutes reasonable network man- 
agement practices, including the important ability for network 
managers to block the distribution of illegal content, including pi- 
rated movies and music, as well as child pornography. 

And I understand one of my colleagues asked a question on the 
child pornography issue, but I would like to focus on the pirated 
movie/music issue in particular. 

Do you believe that taking action to block the distribution of that 
kind of unlawful material is consistent with network management 
and the FCC’s policy statement principles? And how do we encour- 
age parties to work together to block that kind of illegal material? 

Mr. Martin. Sure. I think that, as I talked about when we were 
talking about other forms of illegal content, that the network oper- 
ators don’t violate any of the Commission’s principles to the extent 
that they are limiting access to illegal content. Illegal content isn’t 
content that is protected in any way by either our network and 
charter principles. So any kind of attempts by a network operator 
who wants to say that they are limiting illegal content doesn’t in- 
voke any of our principles. As you read, our first principle only pro- 
tects legal content. So I don’t think that that is something that 
raises a particular issue in front of the Commission. 

I don’t think that that means they can stop an entire application 
or an entire user from using any kind of content or any kind of ac- 
cess, just because they have done something illegal. They have to 
focus their efforts on stopping the illegal content. 

As I also mentioned, I think you talked about the content cre- 
ators, the studios in California. I think AT&T announced earlier 
this year they have been trying to work with them to engage in fil- 
ters they wanted to put in place to try to screen out legal versus 
illegal content that was copywrited. And I don’t think there have 
been any complaints that the Commission felt — I don’t know if they 
have even implemented that, but I don’t think there are any com- 
plaints at the Commission. That doesn’t violate any of our prin- 
ciples, if an ISP wants to end up engaging that. 

Mr. SCHiFF. Do you have any thoughts about how the Commis- 
sion can better encourage exactly that kind of conduct that will rig- 
orously go after unlawful, pirated content while letting the legal 
content flourish? 

Mr. Martin. I think that focusing on those kinds of filters, I 
think, is much more appropriate than trying to shut down entire 
applications, you know, particularly because filters can try to 
screen out illegally or not appropriately copyrighted content, both 
video and music, for example. 
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And I think that that would be an appropriate kind of a re- 
sponse, as opposed to just trying to shut down a particular applica- 
tion that they think might be being utilized for illegal content, or 
it might actually be utilized at times for illegal content and other 
times for legal content. 

Mr. ScHiFF. And when they receive reports of illegal content, 
they receive notice, are there any limitations in terms of FCC pol- 
icy about how quickly they can operate to either take down that 
material or make it inaccessible over their network? 

Mr. Martin. Not in terms of any FCC limitations or making that 
illegal content inaccessible, no. 

Mr. SCHiFF. Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. 

SATELLITE RADIO IN THE TERRITORIES 

Chairman Martin, let me skip to my last question, so I make 
sure I get it in on the record. 

I have said to many folks who come before this committee that 
if there is a trend that you will see from the work we have done 
in the last year and a half, it is the issue of consumerism and, per- 
sonally, the issue of involving the territories in everything we do 
in this Congress and providing the same services to the territories. 

So, with the looming possible merger of satellite radio companies 
Sirius and XM, I bring to you for the record and for the public 
what I have written to you about, the fact that the territories are 
not covered by satellite radio. The signal does not get there. We 
had been told that it was a matter of getting the signal there. And 
the answer is almost one that a teenager would give you: Duh, it 
is a satellite; it can reach anywhere if you direct it to go there. 

And so, as we look forward to this possible merger, which I sup- 
port — I think it would be good, and I am personally a user of sat- 
ellite radio — is there something the FCC can do to encourage, if 
you will — I don’t know if you are allowed to mandate — but encour- 
age satellite radio, as they merge, to make sure that they provide 
services to all folks who live under the American flag? 

Mr. Martin. When we are considering any particular transaction 
in front of the Commission, we are able to balance the potential 
benefits to the public versus those potential harms. And certainly 
the concerns that have been raised by people on the record and by 
people like yourself, that satellite radio is not being offered to ev- 
eryone, particularly to residents in Puerto Rico, and their commit- 
ment, so to speak, if they were going to offer that kind of service, 
would be a benefit that we would consider when we were weighing 
the benefits and the harms. 

Mr. Serrano. How did that happen, for instance, that they set 
up shop without including everyone? It didn’t come up? No one 
brought it up? No one thought of it? 

Mr. Martin. And I could get you some of the technical reasons 
why. But as I understand it, I think one of the two satellite radio 
providers’ satellite, their look angle down on the U.S. and the terri- 
tories doesn’t actually completely cover Puerto Rico. So they would 
have some technical challenges in providing service there. 

There are some ways to go around that. There are limitations in 
all kinds of places in the United States, where they don’t provide 
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coverage and they supplement that by having terrestrial repeaters. 
They put an antenna up just like a terrestrial broadcaster does, 
and it repeats the signal. 

So I think that there are ways, if they wanted to, to be able to 
provide service even if there were limitations on their satellite 
being able to do it. But I think that is why they would say they 
didn’t provide service originally. 

Mr. Serrano. And that is the key: if they wanted to. And I think 
it is part — and I am not attacking anyone — it is part of a pattern 
of behavior that usually you don’t include the territories. 

I mean, in last year’s appropriations bill, in this committee’s bill, 
we were able to do something that people may feel was not impor- 
tant, but, to me, it was very important. To the people who live in 
certain areas it was important. That was to include the District of 
Columbia and the territories in the quarters program. And people 
are going to say, “Oh, he is bringing up the quarters program.” But 
think of it: The 50 States were going to get a quarter, and people 
who are American citizens who live in the territories were not in- 
volved. Now there will be folks from the District of Columbia who 
will get a quarter in January of next year. And, in my case, it will 
help because somewhere in 2009 some child is going to go to a 
mother and say, “Mom, why is Puerto Rico on a U.S. quarter?” and 
mom will either say, “ask your father,” or “we are going to go to 
a library and find out.” And, if nothing else, that will begin an edu- 
cational process as to the fact that we have Americans who live 
outside the 50 States. 

So part of what you are saying is they probably didn’t pay atten- 
tion to it. I am hoping — and this committee will certainly force the 
issue — I am hoping that when they sit down with you, should that 
merger come to be, even if it doesn’t come to be, for them to get 
their license renewed, they should include all Americans, that you 
forcefully say to them, “Hey, don’t upset the Chairman.” 

TELEPHONE SERVICE IN PUERTO RICO 

Mr. Martin. We have included similar kinds of conditions. You 
know, when the Puerto Rican telephone company, their license was 
being transferred recently, about a year ago, we actually included 
very specific build-out provisions to make sure that they were in- 
creasing the build-out of both voice services and broadband services 
to the citizens of Puerto Rico, because Puerto Rico had lagged sig- 
nificantly behind in broadband services. 

So putting those kind of conditions on a transaction is something 
we have taken into account in the past. 

Mr. Serrano. Incidentally, on that, I have a few constituents 
talking to me about something interesting that happened. Many 
folks who lived in New York, who lived in Florida, who lived in 
other places where a lot of Puerto Ricans lived, had purchased 
Verizon services for themselves and for their grandma or their 
mom in Puerto Rico, knowing they could do the Verizon-to-Verizon 
at no extra cost. Then Verizon sold it to somebody else, and they 
were all out of luck, when the reason they bought Verizon was for 
that reason. 
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SUPREME COURT REVIEW OF THE BROADCAST OF INDECENT MATERIAL 

On first amendment issues, the Supreme Court recently an- 
nounced that it will rule on the FCC’s rules governing the broad- 
cast of indecent material over the airways. As you know, I have 
been concerned that the FCC application of its ruling in this area 
has been uneven and difficult for broadcasters to follow. I believe 
that the uncertainty over these rules raises concerns over what 
broadcasters can and should do, including the degree to which 
broadcasters must exercise censorship in order to avoid costly fines. 
I hope that the Supreme Court ruling will at least bring clarity to 
the issue, but I fear that it won’t and that the FCC’s enforcement 
in this area will continue to be controversial. 

Now, as you recall and your predecessors recall, I spent a lot of 
time on another committee in what some people in the media call 
the defense of Howard Stern. And what it was was my belief that, 
as bad as some of the stuff I hear on the radio could be at times, 
it is not a decision for someone to make that they can’t say it. 
Rather, we should have an even policy across the board, which we 
don’t. And at that time I used to say that, to some people. Stern’s 
locker-room humor may be offensive. To me, having a guy on TV 
every night blame immigrants for everything that goes wrong in 
this country is offensive, but he has a right to say it, and I want 
neither one to be taken out. 

So what do you anticipate will be the scope of the Supreme 
Court’s review of this issue? Do you believe that a decision on this 
matter will be helpful in clarifying what is considered indecent 
broadcasting, or will broadcasters continue to face uncertainty? 

Mr. Martin. Well, I certainly hope from both the Commission’s 
standpoint and the industry’s standpoint that the court’s ultimate 
decision will help provide additional clarity and certainty for what 
the rules are. But I think it is hard to predict what the court will 
end up doing with the decision. 

I can say that one of the reasons why we appealed the Second 
Circuit’s decision and asked the Supreme Court to take the case 
was because the Commission has an obligation to enforce the law 
that Congress has passed that tells us that we are supposed to pro- 
hibit indecent material from being on the public airwaves, on 
broadcast TV and broadcast radio. And that is an obligation that 
we take seriously and we are required to enforce. And, in so doing, 
I think that the Second Circuit’s decision, which said that we were 
not able to do that for the expletives but that we use the mask in 
those cases, put us in a position where we were required by the law 
to enforce it, but the Second Circuit was saying that we were not 
able to enforce it. And so I think we repealed the decision, again, 
seeking clarity for us and for the industry. 

BROADCAST REGULATION AND SATELLITE RADIO 

Mr. Serrano. On that point, I don’t know if you were the one 
I asked this question of, but I assume you were, and I want to see 
if the answer is still the same. The question was about satellite 
radio and the fact that, because people sign up for it, they are kind 
of buying the service and the content, and that the same rules that 
you would apply on terrestrial radio, you would not apply on sat- 
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ellite radio because I am buying it, therefore I am accepting what 
comes over the airwaves. 

Is that still the way we see it? 

Mr. Martin. That is. The subscription nature of the service, I 
think, lends itself to a different kind of first amendment analysis 
when you are talking about that — versus the free over-the-air 
broadcast services. 

And I would only highlight that I think that some recent pro- 
posals that have been put forth by satellite radio that would allow 
consumers to actually have additional and greater control over 
what they are picking and choosing, the channels they are buying, 
actually even further make it different from a broadcast, because 
it even provides additional protection. Because not only are you 
able to provide the whole service, but you are able to pick — you are 
able to buy packages that allow you to pick and choose individual 
channels. So I think that will provide additional certainty for them. 

Mr. Serrano. Well, I agree with that analysis. And I think you 
did say the same thing last time, that there was a constitutional 
issue at that point. Thank you. 

Mr. Regula. 


A LA CARTE PRICING 

Mr. Regula. Just a couple of things. 

Last year we talked about a la carte. I don’t know whether you 
still have the same enthusiasm for that. I have detected among my 
constituents that are in the business that they are not as enthused 
about a la carte as you are. 

Are you still enthusiastic about it, or is it just a moot issue? 

Mr. Martin. No, listen, I think there are two different things I 
would say. Absolutely, I am still enthusiastic about it. I think that 
the problem that consumers face is that they have seen dramati- 
cally increased cable bills. In many areas of the country, cable 
rates have increased quite dramatically over the last 8 to 10 years. 
You have seen an almost doubling of those on average throughout 
the country. And at the same time, some cable operators are com- 
plaining that they have to include content that they think that 
their viewers don’t even want. 

And I think one of the answers to that is to empower viewers to 
be able to pick and choose more of the channels that they want and 
more of the content that they want. And I think that resolves some 
of the concerns they might have about the kinds of content that is 
on there, and it helps them control their own prices. 

So I absolutely think it is still the right thing. Technology would 
allow for it today for anyone who is a digital cable subscriber. I 
think it would allow consumers to reduce their overall cable costs. 
It would respond to that 80, 85 percent of people in recent surveys 
who say they are paying too much for cable services today. And it 
would allow it to do so in a way that is empowering consumers, as 
opposed to government-direct regulation. 

Mr. Regula. What control is there on rates? At least my experi- 
ence here in Virginia is that, just, boom, boom. 

Mr. Martin. Absolutely. There is no control on rates. And that 
is — I think that one of the reasons that I am advocating that is it 
empowers consumers to be in control of their cable rates and be in 
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the control of what they are having to purchase and buy, as op- 
posed to the Government trying to put restrictions on cable rates, 
which is more of a price-control mechanism, which I think would 
be a bad thing for us to implement, especially when technology is 
providing an alternative which is more consumer-friendly and 
which will allow individuals to decide how much they want to end 
up paying for individual content. 

UNIVERSAL SERVICE FUND 

Mr. Regula. The other question I have is on the Universal Serv- 
ice Fund. This goes to schools. Do people apply for grants, like a 
school library? 

Mr. Martin. They do. Today, the school and libraries pro- 
gram — 

Mr. Regula. They apply with the FCC to get a grant from the 
Universal Service Fund? 

Mr. Martin. That is right. And then they say, this is the kind 
of things we are going to provide for it; we are going to buy tele- 
communications service from this service provider; we are going to 
buy a server to serve our school or library. So they are actually ap- 
plying for grants and then detailing what they would use that 
money for. 

Mr. Regula. There have been abuses of this program, what do 
you attribute that to? Is that because there is an intermediary be- 
tween the school and you that is somehow cashing in on the tJSF? 

Mr. Martin. I think that it is whenever there are grant pro- 
grams, there is the potential for people to be — with any Federal 
Government grant program, there is a potential for it. As Congress- 
woman Kilpatrick mentioned earlier, the program has done a lot of 
good. It has done a lot for schools and libraries across the country. 
But we need to increase our efforts to try to solve the potential for 
fraud. 

One of the things you could do, as I said, is move it away more 
from a grant program to a formula distribution, like you do school 
lunch money, where you would say, this is your demographic for 
your students, it is this rural and has this many students who are 
below the poverty line, so we give you this much money to spend 
on technology grants. 

Mr. Regula. What do schools and libraries do, in your experi- 
ence, with these funds? How does it enhance their service to the 
public? 

Mr. Martin. I think that what they do is try to integrate tech- 
nology into the classrooms. When this program began, there were 
very few classrooms and fewer schools that were hooked up to the 
Internet, and certainly now you have 99 percent of schools and 
widespread connections to the classrooms. And I think that there 
are many schools that have then tried to take advantage of that 
technology to help educate their students, taking advantage of dif- 
ferent learning opportunities. 

So I want to be clear, I think there are some great educational 
things that the schools have been able to do with that technology. 
The challenge is making sure we find ways to integrate that into 
their curriculum and that they can use it the most effectively and 
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to make sure that, obviously, there isn’t anybody who is applying 
for that money and not using it for that purpose. 

PUBLIC SERVICE PROGRAMS 

Mr. Regula. Is your experience that the cable industry puts on 
public service programs that schools can access for the benefit of 
their students? 

Mr. Martin. I think that there have been some that have been 
put on by that. I think that there have been a couple different tele- 
vision programs that have been put forth in trying to utilize it for 
educational purposes. But a lot of this money is actually going 
more toward, in that sense, utilizing students’ ability to connect 
things over the Internet. And while they can’t get computers in the 
classroom, they can get the connections for that classroom to be 
able to utilize the Internet access. 

Mr. Regula. Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. 

Now we go to the happiest man in all of Maryland. Why? Be- 
cause the Orioles are in first place. 

Mr. Ruppersberger. Are we talking baseball? 

Mr. Serrano. We always talk baseball on this committee. 

Mr. Ruppersberger. Well, as we’re headed, the Yankees and the 
Red Sox. 


SENIOR LIVING FACILITIES 

First thing, just two basic questions. And this really was based 
on a constituent call about someone who had a home, and it was 
designated commercial when it wasn’t, and they were told that 
they wouldn’t be able to get the waiver for the box. And then we 
looked into it further and found that when you have senior living — 
and in my district I have at least probably two, maybe three, senior 
living areas where we have 3,000 seniors living in a facility. What 
is the FCC position? What are we going to do about that? 

You have someone buying a condo a lot of seniors that are going 
to be very concerned if we don’t deal with that issue. 

How are we dealing with it? What is the policy going to be? 

Mr. Martin. I think what you are referring to is NTIA, under 
Department of Commerce actually, is running the grant program 
for those boxes, and they had disallowed certain kinds of commu- 
nity living that I think you are raising was the problem. 

NTIA, I was testifying with them before the Senate. They actu- 
ally announced that they were reconsidering that rule, to try to 
change it so that even those people with PO boxes who are living 
in those kind of community organizations could still qualify to get 
a converter box. 

But I can’t give you any more of the details. I can make sure that 
the NTIA folks get in touch with you to explain 

Mr. Ruppersberger. Will you make sure that happens and fol- 
low through with that? Because it is extremely important. And I 
think there is a major issue that we need to deal with, or we are 
going to have a lot of problems throughout the country on that 
issue. 

Mr. Martin. Sure. 

Mr. Ruppersberger. Okay. 



396 


A LA CARTE PRICING AND DIVERSITY PROGRAMMING 

Just the a la carte — I know your position on a la carte. There is 
a lot of diversity in programming, a lot of programs probably 
wouldn’t exist if they must compete with the major ESPNs or the 
network stations, the very popular stations, and especially for those 
of us who represent some areas where you have a population that 
does not have a lot of money. And it seems that the a la carte will 
really — I know the Chairman referred to “what is a mother going 
to say” or “what is a father going to say” or whatever. I am saying, 
if we just go a la carte, we will have a lot of people who won’t have 
a diversity of stations, whether they are cooking stations, education 
channels, whatever. 

And that is the other side of your a la carte. And I am concerned 
that the education point of view, and even entertainment too, will 
be lost. 

Mr. Martin. I would say, I am actually concerned about the peo- 
ple who can’t afford it, as well. That is the reason why I think that 
an a la carte mechanism would be helpful. Because, right now, 
what you are seeing is that those same people are faced with a 
choice of getting nothing or having to pay cable rates that have 
gone up 100 percent in the last 8 years. So we are seeing dramatic 
increases in people’s expanded cable rates throughout the country, 
and it is for, oftentimes, programming that some of the cable opera- 
tors — the Small Cable Association was in town yesterday, and they 
were highlighting this issue, for — sometimes it is for content that 
they don’t even want. 

And I think that the concern I have is that those same con- 
sumers should be able to have more control over their bills, and 
that that is actually going to allow them to decrease their overall 
bills. That is the concern 

Mr. Ruppersberger. The little stations will go away, or unless 
someone can afford to have them all come in. And that is part of 
why I think cable did very well in the beginning, because there was 
such diversity, so many choices that were there, from educational 
and entertainment media. 

Mr. Martin. Educational programs would all end up still being 
there. What you are talking about is, are there programs that they 
are 

Mr. Ruppersberger. It is not just Hispanic. You have cooking, 
and you have a lot of things. 

Mr. Martin. The Hispanic issue, for example, is a good exam- 
ple — 

Mr. Ruppersberger. Or African American. 

Mr. Martin. And I think it actually cuts the way. You actually 
have Hispanic homes that are disproportionately relying on over- 
the-air broadcast because they don’t feel like they get a good value 
for paying $80 for 120 channels, most of which are English-lan- 
guage. Instead, if we allowed them to pick and choose the Spanish- 
language programming, I think you would see an increase in the 
number of Spanish-speaking homes that would be willing to pur- 
chase cable. Because, right now, they are having to buy ESPN in 
English as a basic part of the package before they are allowed to 
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buy ESPN in Spanish. And I don’t understand why they should 
have to do that. 

Mr. Ruppersberger. And that is a good argument, too. There 
are arguments on both sides. I hope you understand there is an- 
other issue there. 

A LA CARTE PRICING AND CABLE RATES 

Mr. Martin. Certainly, I think there are. But I think that the 
concern, the overwhelming concern that we have to put a focus on 
is the dramatic increase we have seen in cable rates over the last 
few years. And I think we have to find a way to resolve that, and 
I think that empowering consumers is the appropriate way. 

Mr. Ruppersberger. Because it will change, I think, the scope 
of where we are. 

Thank you, Mr. Chairman. 

Mr. Serrano. Thank you. 

That is an issue where you do have arguments on both sides. 
There are some folks, for instance, some members of the Congres- 
sional Hispanic Caucus who will say a la carte is no good, as you 
know, because then some of the programming that comes not from 
networks but smaller broadcasters in Spanish won’t be included. 

On the other hand, you are right. I mean, I — and you should 
never use yourself as an example, but I am a consumer. I pay a 
lot of money to Comcast here in Virginia. Half of my channels come 
in that mosaic, what is that called, digitalized? 

Mr. Martin. The digital package, whatever they 

Mr. Serrano. No, no, no, that they don’t come in right. They 
come in all broken up. And try to get some service, it is ridiculous. 
Why do I think I will get 10 calls from Comcast this afternoon? 
And maybe that is an improper use of the chair, but I am sure I 
speak for a lot of other folks who are going through the same thing. 

But you are right. Some people think I am not telling the truth 
when I say that I find time to do other things that are outside of 
politics. And I know the arguments against a la carte. But I also 
would like to be able to choose one less channel of that kind and 
one more channel of this kind and to include the Mystery Channel, 
whatever. Those things don’t happen all the time. 

So I think you might be going in the right direction. You just 
have to look out to make sure that, in the process, you don’t leave 
out the ability for some smaller broadcasters to also have their 
wares available on the market. 

Mr. Martin. One thing that — and I have suggested this in the 
past — one thing we could end up doing is implementing a la carte 
for a certain price point. In other words, anybody who wants to 
charge consumers more than 50 cents a month. If you have 100 
channels in a package and they all want to charge 50 cents, that 
adds up pretty quick. But what if you just say — I think you could 
implement it on that kind of a mechanism, where you say anything 
over a certain price, then if you want to charge consumers that, 
that is fine, but consumers have to be able to opt out of that chan- 
nel as well. 

The other thing that I think that addresses some of the concerns 
that are raised by smaller broadcasters or smaller channels that 
are getting on is I don’t think it has to be that people pick and 
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choose the channels up front. It could be that people can opt out 
of channels, and you should tell people how much they get back. 
Well, if someone is only charging 2 cents for a channel per month 
and you decide you are going to opt out of that channel, then many 
consumers won’t bother to because it is not a significant amount. 
On the other hand, if you are starting to charge someone 75 cents, 
$1, several dollars in some cases by some channels, I think con- 
sumers have to be able to say that this is a purchase they won’t 
end up making. 

Mr. Serrano. Right. 

LOW-INCOME ACCESS TO TELECOMMUNICATIONS 

Low-income access to telecommunications, this is the question we 
deal with all the time. I mean, every day we see how this country 
is getting more and more and more involved in the modern tech- 
nology. Yet, at the same time, there is still a segment, a certain 
part of the community which is not involved at all. 

What is the FCC doing to foster access to and affordability of 
telecommunications and Internet services for low-income commu- 
nities? 

And I know there are various programs that reach out to schools 
and libraries and so on. But, you know, if I could wave a wand and 
do something in this country, it would be to have senior citizens 
who are alone, who are living alone, who are lonely, able to use the 
Internet and realize that that will probably open up a whole new 
life for them. We don’t pay enough attention to that, and we are 
all heading toward that age. We may not all be heading there with 
15 people around us in a big family; it might be all by ourselves. 
We have to plan for those folks, too, as we do in other areas. But 
we seem not to have planned for them in this particular area. 

Mr. Martin. There are certain programs in the Universal Service 
Fund. Most of the time we talk about the program for schools and 
libraries in the rural areas that receive the bulk of the money, but 
we do have a certain fund set aside or a certain portion of the fund- 
ing set aside for what we call our Lifeline and Linkup program 
which directly provides support for people to be connected who are 
low-income. So we have a separate program that supports that. But 
that is only for our voice side. It doesn’t address the Internet issues 
you have. 

I would say that the Commission did a year ago, in the context 
of some of the large telecommunications mergers that were in front 
of us, we did impose as a condition of public interest benefit that 
they provide a lower cost to DSL broadband connection offering, 
might be at a more limited speed, but that they did — I think they 
were supposed to provide it initially at a $10-a-month cost. 

So we have imposed certain kinds of conditions to try to provide 
a low-cost access entry point to broadband services try to address 
some of the concerns that people are raising. 

Mr. Serrano. Thank you. 

One last question, and then I will turn it over to the rest of the 
committee. I will submit all the rest of my questions for the record, 
Mr. Regula. 

When it reaches that point where negotiations get — they are 
going on now, but for this merger between Sirius and XM, one of 
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the issues that I am concerned about is on-air personalities, where 
these folks are coming from, how diverse is their employee pool, 
and how diverse are their employees right now. 

DIVERSE COMMUNITY PROGRAMMING 

Again, these are issues that, at times, no one can force anyone 
to be aware of or to deal with. But more and more, I am hearing 
folks on air that I know are not recruited within the 50 States or 
the territories, especially in the case of Spanish programming. And 
there are plenty of folks who can handle some of those jobs around 
here. Just as well as the programming at times could be a little 
more directed to certain communities, although they have done a 
pretty good job of that; there is more that can be done. 

Are these the kind of things that also can be part of the con- 
versations for the approval? 

Mr. Martin. Those would certainly be the kind of concerns that 
people are raising in conversations that we would have about mak- 
ing sure that, if they were going to be allowed to end up moving 
forward, that they would be making sure they were serving that di- 
verse community and providing new ways of serving that diverse 
community. 

And, certainly, their willingness to put the Serrano radio station 
on nationally would go a long way toward achieving that goal. 
[Laughter.] 

Mr. Serrano. Okay, fine. That is great. That is wonderful. 

I am just worried about one has the baseball package and the 
other has the football package. They shouldn’t drop one and keep 
the other. They should do both at two different times of the year. 
But I do have a legitimate question. 

Mr. Martin. I know. I think that is a good start, Mr. Chairman. 
But certainly what they are going to be doing to serve the diversity 
of listeners out there is an important part of the equation. 

SATELLITE RADIO MERGER AFFECT ON EQUIPMENT 

Mr. Serrano. I do have one last concern on this, and this is the 
one that I will be bugging you about a long time. 

Take my situation. I have a portable in my Bronx car, I have an 
in-dash here in my Washington car, and I have another portable 
in the house. The merger should not mean that I have to go buy 
new equipment. The merger should mean that there is a merger 
and everything comes in through one signal. 

Mr. Martin. I agree. 

Mr. Serrano. And it should not be — and I personally will be very 
upset if this means that folks now have to go buy new equipment. 

Mr. Martin. Obviously, we would be very concerned if — and I 
think that would be something we would obviously look at and 
make sure and condition it if there was going to be some way that 
it was going to adversely impact the consumers who have already 
purchased and who already own those radios. 

Mr. Serrano. Thank you. 

Ms. Wasserman Schultz. 

Ms. Wasserman Schultz. Thank you, Mr. Chairman. I will note 
for the record that the Florida Marlins are also in first place. Mov- 
ing on. 
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Mr. Serrano. Are they staying in Florida, or are they moving to 
Puerto Rico? 

Ms. Wasserman Schultz. They are staying in Florida. No, no, 
not Puerto Rico. We have such a significant population in Florida 
that that won’t be necessary. We can keep them here and keep the 
fans. 


BATTERY OPERATED CONVERTER BOXES 

Mr. Chairman, I have a DTV-related question, a couple, that are 
unique to my State. Florida suffers from devastating natural disas- 
ters, and we often, from between June and November, have a situa- 
tion where the lifeline for my constituents is their battery-operated 
analog television. And my understanding is that there will not be 
an analog-to-digital converter box produced to accommodate bat- 
tery-operated analog televisions. And that is a really serious con- 
cern. 

Is that accurate? And, I mean, how are we going to deal with 
that? Because the TV stations that provide the vital information 
that Floridians need and that people in the region need for natural 
disaster information, they still operate, unless their tower crashes, 
which normally doesn’t happen. So how are we going to deal with 
that issue? 

Mr. Martin. I think the issue is a significant problem, because 
the portable televisions, some of them will be able to be connected 
to the digital-to-analog converter, but the digital-to-analog con- 
verter still has to be plugged in to get power. So if it is a battery- 
operated TV, it won’t do any good. 

Ms. Wasserman Schultz. But they could make a battery-oper- 
ated converter. 

Mr. Martin. They would have to end up making a battery-oper- 
ated converter box. At this point, I don’t think that there — I know 
that we have been looking out for it. As I understand it, there are 
portable digital televisions that will have the capability of receiving 
the new digital signals that are available, but I don’t think that 
there is yet a converter that is separately battery-operated. And I 
know that we have been trying to look out for the issue, because 
I know that this is something that has been raised. 

Ms. Wasserman Schultz. You have lower-income people and 
senior citizens in particular. I mean, we have one of the largest 
senior citizen populations in the country, well, the largest in the 
country in our State, and I have one of the largest in my district. 
Requiring them to go out and buy a new battery-operated digital 
TV 

Mr. Martin. It is several hundred dollars. It is going to be very, 
very pricey. 

Ms. Wasserman Schultz. Is there any way that the Commission 
can address this so that there is a converter developed so that that 
doesn’t happen? It is a really serious problem. 

Mr. Martin. Sure. I know that we can certainly try to work with 
the manufacturers to see if we can find someone who would be will- 
ing to end up producing one, a converter box. We can’t require 
them. The converter box program is actually — the design of the 
converter box is actually what was done by the Department of 
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Commerce. It is under their jurisdiction of what is required and 
what is not to be required in the converter box. 

So we can’t require that. What we can do is try to encourage 
them. And I will be happy to try to work with them and let you 
know what their responses are. 

Ms. Wasserman Schultz. If you could, because you know what 
is going to happen. I mean, next June when those hurricanes, and 
God forbid we get hit by some more, but we will inevitably, and we 
will have thousands of our constituents who are going to be lit- 
erally in the dark without a lifeline if we don’t address that, that 
really large gap. 


ADDRESSING TRANSITION PROBLEMS 

And the other issue, one of my colleagues mentioned the NTIA- 
approved converter box. If someone brings it home, connects it to 
their analog set and connects the box to whatever antenna they are 
currently using today, and they aren’t able to get all the digital sig- 
nals from their local broadcast stations, there are going to be a 
bunch of different possible causes for that. 

How are they going to figure that out? How do they know what 
the problem is, how they can solve it? Is there going to be a toll- 
free phone number that people can call to get help with that? Will 
you have enough staff on hand to respond to questions? 

Mr. Martin. There is a toll-free number that the Commission 
has, and then we have information available. 

Ms. Wasserman Schultz. Will it have a live person? 

Mr. Martin. There is right now but not 24 hours a day, 7 days 
a week. One of the things we are asking for with the additional 
funding is to be able to staff that, starting next fall through the 
transition, with someone 24 hours, 7 days a week for it. 

But you are right, I think that there will be a challenge. The 
Commission estimates that there will be a small number of people 
who will need to go out and get a new antenna as well, which is 
what I think you are referring to. There is a Web site that the con- 
sumer electronics industry has put forth that allows you to type in 
your address and identifies whether or not they estimate you would 
need a new antenna and what kind of new antenna would ensure 
you would be able to get all the local broadcast signals. 

Ms. Wasserman Schultz. See, these are the kinds of technical 
transitional issues that, I mean, we could sit here all day and prob- 
ably come up with a very long list. I am hopeful that you are going 
to develop a lot of aggressive focus and staff resources. 

Particularly, I have to tell you I am concerned about the distribu- 
tion of your FTEs and resources and staff time to the a la carte 
issue versus how much time and resources and effort you are focus- 
ing on the transition and dealing with issues like this. 

Mr. Martin. I think one thing should be clarified, and I testified 
to this last year as well. I actually don’t think the Commission has 
any authority to require a la carte on the retail side. I think it is 
a good idea. I think consumers want it. I think consumers are con- 
cerned about their cable bills. But it is not anything that we have 
a proposal in front of the commissioners that is proposed, and I 
have actually testified we don’t have the authority to require. 
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So I don’t think you need to be worried about that, that par- 
ticular aspect of it. But I certainly think we need to be making sure 
that we have all the resources dedicated to try. This is one of our 
top priorities over the next year. 

DTV TRANSITION AND PORTABLE TELEVISIONS 

Ms. Wasserman Schultz. So, if you could work with myself and 
my Florida colleagues and the colleagues in the region of the hurri- 
cane-prone zones to try to address the battery-operated converter 
issue, I would really appreciate it. 

Mr. Martin. Sure. 

Ms. Wasserman Schultz. Thank you, Mr. Chairman. 

Mr. Serrano. Now, Ms. Wasserman Schultz, I was going to 
make a sarcastic comment, and then I realized that my sarcastic 
comment actually leads to a real question, which was, were you 
talking about low-income people or people who have a TV set on 
their yacht, on their boat. Right? 

But then I would ask that question, too. What happens to people 
who have TV sets somewhere like on a boat or motor homes? How 
are they affected by this? 

Mr. Martin. All of the televisions are affected in the same way, 
because the broadcasters are actually shutting off their analog sig- 
nals. So all of them are affected. They all either need to get a con- 
verter box or buy a new television. 

Mr. Serrano. Let the folks in the country clubs there know that 
I spoke on their behalf [Laughter.] 

Ms. Wasserman Schultz. As a representative of the yachting 
capital of the world, we thank you very much. 

Mr. Serrano. The guy from the South Bronx. Only in America. 

Mr. Hinchey. 


MEDIA OWNERSHIP RULEMAKING 

Mr. Hinchey. Thank you, Mr. Chairman. 

Just briefly to return to the ownership rulemaking that started 
in November. I think it is obviously very important for the Federal 
Communications Commission to set an example with regard to 
openness and communication, fairness, transparency. But when 
that process began, it began with a simple press release that was 
put on their Web site and, if I remember correctly, an op-ed piece 
in the New York Times. That was it. There wasn’t any other way 
of communicating that these changes were under consideration. 

Is that normal? Is that the way things normally work at the 
FCC? 

Mr. Martin. Well, that is not how we began the process to alert 
people that these changes were under consideration. We actually 
began the process a year and a half before that vote, when we 
issued the notice of proposed rulemaking saying that the courts 
had sent that issue back to the Commission and that we needed 
to revise our rules. 

And we received thousands and thousands of comments. We had 
six public hearings around the country where we received hundreds 
of people coming to comment in front of us. And we had studies 
that were conducted; we had peer reviews of those studies that 
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were conducted. All of that was put out for public comment, as 
well. 

As a part of that process, people wanted to make sure that the 
Commission took the extra step. Whenever we have been debating 
an issue or debating a rulemaking, eventually the Commission has 
to decide on the final order, and then that order is put forth by the 
Chairman. The Chairman proposes an order, and all the other com- 
missioners vote on it. 

What there was was a request made of me to make sure that I 
was public about what I was proposing to the other commissioners 
to do, as a result of the rulemaking process we were engaging in 
that satisfied all the APA requirements. And to make sure that we 
were more open and transparent on issues than anything else, I 
put out a press release and said, “Here is what I am proposing the 
Commission adopt as the final rules.” 

And that was something that is not the normal process that is 
normally engaged in, and that was because we don’t usually put 
out a press release that says this is the item I have circulated to 
the other commissioners to vote. That is actually something that is 
not actually put out for the public until after they voted on it. 

So I was actually putting out my proposal to everyone to vote, 
and I did that in an effort to do exactly as you said, to try to be 
more transparent than normal. And that was why I put that out, 
so when I circulated it to the other commissioners, I also put it out 
in the press. And to make sure it was as open as possible, I did; 
I wrote an op-ed in the New York Times and said, this is what I 
think the Commission should do going forward. 

Mr. Hinchey. So you think it was pretty much out in the open? 

Mr. Martin. Yes. I think so. Yes. 

Mr. Hinchey. Was there any impact on the outcome that came 
about as a result of those hearings and the statements that were 
made by people at those hearings? 

Mr. Martin. Oh, absolutely. When we started this process, we 
were considering whether we should revise all of the media owner- 
ship rules. The broadcast industry wanted us to allow people to be 
able to purchase additional radio stations in every market; they 
wanted to be able to buy two or three TV stations in each market. 

There was an overwhelming concern that was expressed at a lot 
of the hearings that the concentration that has occurred in the 
media landscape, particularly since 1996 when Congress passed an 
act that changed those media ownership rules. And I think that the 
Commission, as a result of that, did respond. 

And that is one of the reasons why we didn’t change any of those 
other rules. Those rules are all still the ones that were in place just 
as they were in the late 1990s. We didn’t change any of them. The 
one rule that we did end up changing was, as I said, the newspaper 
broadcast rule. 

But I think that the hearings certainly had an impact. 

Mr. Hinchey. Was there a vote by the Commission on the out- 
come of that rule? 

Mr. Martin. Yes, sir, there was. 

Mr. Hinchey. There was a vote in the Commission? 

Mr. Martin. Yes. 

Mr. Hinchey. When was that vote? 
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Mr. Martin. In December. 

Mr. Hinchey. The full Commission voted in December? 

Mr. Martin. Yes. 

PUBLIC COMMENT PERIOD ON MEDIA OWNERSHIP RULES 

Mr. Hinchey. Just one last question. The Senate Commerce 
Committee just reported out a bill that mandates that the public 
should have 90 days to evaluate and comment on any media owner- 
ship rules. How do you feel about that? 

Mr. Martin. Well, I think that obviously the Commission, first 
of all, is going to follow whatever instructions we are given by Con- 
gress. All of our media ownership rulemaking is in the context of 
a law that requires us, every 4 years, to review our media owner- 
ship rules. So obviously we are going to follow it. 

But I don’t have any problems with that. We have put out our 
rulemaking for comment for more than 90 days. We started this 
process, as I said, the summer before that. And what I think the 
challenge is, frequently, it can end up that we can never get to a 
final order, because every time we approach that decision we have 
to restart the whole comment process. So, in general, we put out 
a notice of proposed rulemaking, asking what we should do, saying 
this is the issue that is in front of us, these are our options, ask 
for people to comment on it. And then we put an order out where 
we say, this is what we determined the right answer is. 

But, obviously, we will follow whatever process and direction 
Congress provides. 

Mr. Hinchey. Okay. Thanks very much. 

Mr. Serrano. Thank you, Mr. Hinchey. 

Chairman Martin, we have kept you now here as long as General 
Petraeus has been kept, except that I think you have issues we are 
actually going to win. But that is just my personal comment. 

We thank you for coming before us. We thank you for your testi- 
mony. The committee and I personally will stay in close touch with 
you, because we have issues coming up that are extremely, ex- 
tremely important, and we want the proper outcomes within what 
is possible. 

So, once again, we thank you for your service, and we thank you 
for coming here before us today. 

Mr. Martin. Thank you. 

Mr. Serrano. The hearing is adjourned. 
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Questions for the Record 
Submitted by Chairman Jose E. Serrano 


1. Financial and accountin 2 system . The budget request includes S1.375 million to 
continue the migration to the Commission’s new flnancial system. This new system 
is important to the Commission’s efforts to ensure effective internal financial 
controls and budgeting processes. 

■ What is the status of the implementation of the new financial system? 
Response; 

The Commission released its Request for Proposal (RFP) on September 27, 2007, 
and prospective bidders submitted their proposals by December 3, 2007, The 
Commission has assigned a team of staff members to review the proposals, and 
this team is currently evaluating the proposals. 

■ Is this system being implemented on time and on budget, and if it is not, 
why? 

Response: 

The Commission expects to implement the new financial system on time and on 
budget. 

■ What are the risks that the system will not be completed by the October 2010 
deadline? 

Response: 

The Commission’s Office of Managing Director considers the overall risk of not 
meeting the October 2010 deadline to be low. At this time, the Commission has 
met all major milestones for the project. Consistent with information technology 
best practices, the Commission developed a plan to manage the risks associated 
with deploying the new financial system. In addition, the Commission’s project 
team has worked closely with the Commission’s Office of Inspector General 
(OIG) to identify and address potential risks to completing the deployment by the 
October 2010 deadline. 
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2. Handling of Complaints . A recent GAO report was critical of the way the FCC 
tracked and took enforcement action on public complaints. GAO noted that 83 
percent of the investigations opened as a result of such complaints were closed 
without an enforcement action. GAO also noted that the “FCC has not set 
measurable enforcement goals, developed a well-defined enforcement strategy, or 
established performance measures that are linked to the enforcement goals.” The 
FCC responded that only 3 percent of the investigations were closed without an 
enforcement action. 

■ Please explain the discrepancy between the findings in the GAO report and 
the FCC’s position. Please describe steps the FCC is taking to improve data 
collection and management relating to complaints and enforcement actions. 

Response: 

GAO states that the Commission’s existing enforcement databases do not contain 
information about the disposition of a complaint. This is incorrect. This 
information resides in the problem resolution or similar notation sections of the 
Commission’s database systems. This section of the database was readily 
accessible to GAO during the course of their investigation. Thus, the GAO made 
errors in presenting certain data. During the preparation of this report, the 
Commission informed the GAO of our concerns that the draft report contained 
factual flaws. For example, in one part of its report, the GAO states that 83% of 
the investigations were listed as closed with no action. Commission review of the 
databases, however, indicate only 3% were closed with no action. In fact, 7 1 % 
were closed with compliance found, 15% closed after taking action and 1 1% 
closed due to insufficient information. 

■ What performance measures or other criteria does the FCC use to determine 
whether enforcement actions taken in response to public complaints are 
effective? 

Response; 

The Commission is a proponent of strong enforcement action to protect 
consumers and to ensure the Communications Act of 1934 (the Act) is carried out 
in the maimer intended by Congress. During my tenure, the Commission has 
undertaken more than 3,400 enforcement actions. These enforcement actions 
have resulted in assessing more than $65.7 million in fines, forfeitures, and 
consent decree payments - including more than $43 million in 2007 alone, which 
the GAO acknowledges is the highest annual amount since the Enforcement 
Bureau was created in 1999. In addition, the Commission has devoted significant 
resources to reviewing and taking action on a backlog of more than 1 13,000 
consumer complaints. 

Because the Commission’s enforcement program is an important tool for ensuring 
the statutory goals of the Act are met, I welcome recommendations on making 
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improvements. 1 am pleased to report that the Commission had already 
implemented measures that addressed the GAO recommendations. The GAO 
report focuses on the period from 2003 through 2006. As staff indicated to the 
GAO during it examination, by the time of the audit, we were already aware of 
these issues and already had plans in place to improve both the Commission’s 
enforcement data collection and processes. 

First, the Commission had recognized that one of its principle challenges was its 
limited information systems and database management resources. By July 2007, 
the Commission had already secured Congressional approval to make significant 
modifications to the databases and systems used to support the Commission’s 
enforcement activities. The budget and planning processes for these systems 
enhancements had been underway for some time, and we expect final delivery 
this year. 

Second, during my tenure, the Commission has implemented standardized 
enforcement performance goals to better manage the enforcement process and to 
automate portions of this process. The Commission implemented an internal 
performance measurements program (including the establishment of written 
internal controls) to collect data used to assess the performance and accountability 
of the enforcement program. 

Unfortunately, the GAO Report contains several errors that detract from its 
utility. We raised these problems with GAO during the course of its examination, 
but the flaws remain in the report. First, the GAO relied on information that is 
significantly out-of-date in making its conclusions and recommendations. In 
some cases, the GAO relied on information more than four years old rather than 
examine more current information. By relying on information that is out-of-date, 
the GAO’s report provides a mi.sleading description of the Commission’s current 
enforcement processes. 

In addition to using outdated information, the GAO made errors in presenting 
certain data. During the preparation of this report, the Commission informed the 
GAO of our concerns that the draft report contained factual flaws. For example, 
in one part of its report, the GAO states that 83% of the investigations were listed 
as closed with no action. Commission review of the databases, however, indicate 
only 3% were closed with no action. In fact, 71% were closed with compliance 
found, 15% closed after taking action and 1 1% closed due to insufficient 
information. 
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In July 2007, the Committee approved a reprogramming request for S2.1 
million to improve the Commission’s ability to respond to consumer’s do-not-cali 
and junk fax complaints. Of this amount, $1.4 million was for long-term 
improvements in the tracking and management of consumer complaints. 

■ What is the status of the efforts funded hy this reprogramming? 

Response: 

The Commission's plan to enhance the systems used to respond to consumers' Do- 
Not-Call and junk fax complaints is progressing according to schedule. As of 
February 29, 2008, the Commission spent approximately $700,000 of the 
requested funding to improve the consumer interfaces for our systems. As a 
result, it is now easier for consumers to submit complaints via the Internet, 
telephone, fax, email, or postal mail. In addition, the enhancements deployed to 
date have automated the process for transferring consumer complaints to the 
appropriate Commission personnel. Finally, the new enhancements provide the 
means for Commission staff to handle and track consumer complaints 
electronically and in a more efficient, effective manner. 

The Commission's information technology staff is continuing to work on 
deploying the long-term improvements highlighted in our July 2007 
reprogramming request. We expect to complete these improvements later this 
calendar year. 

3. D Block . The recent spectrum auction failed to attract any bids that met the 
reserve price for the D Block, which would be reserved for public safety use. The 
FCC must now decide how to proceed on the D Block. 

■ What are the options available to the Commission for the disposition of the O 
Block? 

Response: 

The Commission will look at all options in considering the appropriate path. I 
remain committed to trying to solve public safety’s interoperability challenges. 

We may need to revisit the obligations of the D block winner, and ensure that 
there is sufficient certainty in the process. For example, the Commission needs to 
consider whether the demands that were being placed on the D block winner were 
too great. Were the network expectations reasonable? Was the build-out 
requirement imposed on the D block winner too ambitious? 
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• What would be the expense of a new round of bidding on the D Block? 
Response: 

Since the Commission’s current cost accounting system does not track costs by 
auction, and because most auctions-related costs are fixed, the Commission 
cannot reliably predict the incremental cost of a re-auction of the D Block. 

• How is the FCC considering the views of public safety agencies in 
determining how to proceed? 

Response: 

The FCC will fully consider the views of public safety agencies, as well as all 
other interested parties, in determining how to proceed with the D block. 

• What is the time frame for deciding how to proceed? 

Response: 

1 have circulated a Second Further Notice of Proposed Rulemaking seeking 
comment on how to proceed with the re-auction of the D Block. The Commission 
will consider this Second Further Notice of Proposed Rulemaking at the open 
agenda meeting scheduled for May 14, 2008. 


4. Net neutrality . The FCC is in the process of reviewing network management 
issues relating to the blocking of certain content by broadband Internet providers. 

• What do you believe to be reasonable network management practices by 
broadband providers? 

Response: 

There are several factors that the Commission should use when analyzing 
complaints and concerns about network management practices by broadband 
operators. 

First, the Commission should consider whether the network management 
practices are intended to distinguish between legal and illegal activity. The 
Commission’s network principles only recognize and protect user’s access to 
legal content. The sharing of illegal content, such as child pornography or content 
that does not have the appropriate copyright, is not protected by our principles. 
Similarly, applications that are intended to harm the network are not protected. 


Second, the Commission should consider whether the network service provider 
adequately disclosed its network management practices. A hallmark of whether 
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something is reasonable is whether an operator is willing to disclose fully and 
exactly what they are doing. 

Adequate disclosure of the particular traffic management tools and techniques - 
not only to consumers but also to the designers of various applications and 
entrepreneurs - is critical. 

Finally, the Commission should consider whether the network management 
technique arbitrarily blocks or degrades a particular application. Is the network 
management practice selectively identifying particular applications or content for 
differential treatment? If so, we should evaluate the practices with heightened 
scrutiny, with the network operator bearing the burden of demonstrating that the 
particular practice furthered an important interest, and that it was narrowly 
tailored to serve that interest. 

Such an analysis would recognize the importance of legitimate network 
management techniques while giving the Commission the framework to analyze 
carriers’ actions on a case-by-case basis. 


What steps should be taken to ensure that providers do not conduct 
discriminatory and arbitrary practices? 

Response: 

In 2005, the Commission adopted an Inlemel Policy Statement containing four 
principles. The Commission’s goal was to clarify how it would evaluate 
broadband Internet practices on a going forward basis. 

Specifically, the Commission established the following principles: 

To encourage broadband deployment and preserve and promote the open and 
interconnected nature of the public Internet, 

• Consumers are entitled to access the lawful Internet content of their choice; 

• Consumers are entitled to run applications and use services of their choice, 
subject to the needs of law enforcement; 

• Consumers are entitled to connect their choice of legal devices that do not 
harm the network; 

• Consumers are entitled to competition among network providers, application 
and service providers, and content providers. 

As the expert communications agency, it was appropriate for the Commission lo 
adopt, and it is the Commission’s role to enforce, this Internet Policy Statement. 

In fact, the Supreme Court in its Brand X decision specifically recognized the 
Commission’s ancillary authority to impose regulations as necessary to protect 
broadband internet access. 
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1 do not believe any additional regulations are needed at this time. But I also 
believe that the Commission has a responsibility to enforce the principles that it 
has already adopted. Indeed, on several occasions, the entire Commission has 
reiterated that it has the authority and will enforce these current principles. 

For example, in 2006 when I appeared before the Senate Committee on 
Commerce, Science and Transportation, then Chairman Stevens asked me 
whether the Commission had the existing authority to take action if a problem 
developed. And I responded that the Commission had authority under Title 1 to 
enforce consumers’ access to the internet. 

Moreover, almost exactly one year ago, the Commission committed to enforcing 
our existing principles and the policy statement. Specifically, in April 2007, the 
Commission expressly stated: 

The Commission, under Title I of the Communications Act, has the 
ability to adopt and enforce the net neutrality principles it 
announced in the Internet Policy Statement. The Supreme Court 
reaffirmed that the Commission “has jurisdiction to impose 
additional regulatory obligations under its Title I ancillary 
Jurisdiction to regulate interstate and foreign communications.” 

Indeed, the Supreme Court specifically recognized the 
Commission’s ancillary jurisdiction to impose regulatory 
obligations on broadband Internet access providers.' 

Finally, the Commission has already taken enforcement action in response to 
other complaints. In the Madison River complaint, the Commission ordered a 
telephone company to stop blocking VoIP calls. 

I believe that the Commission must remain vigilant in protecting consumers’ 
access to content on the internet. Thus, it is critically important that the 
Commission take seriously and respond to complaints that are filed about 
arbitrary limits on broadband access and potential violations of our principles. 

There are several factors that the Commission should use when analyzing 
complaints and concerns about network management practices by broadband 
operators. 

First, the Commission should consider whether the network management 
practices are intended to distinguish between legal and illegal activity. The 
Commission’s network principles only recognize and protect user’s access to 
legal content. The sharing of illegal content, such as child pornography or content 


' Broadband Industry Practices, WC Docket No. 07-52, Notice of Inquiry, 22 FCC Red 
7894, 7896, para. 4 (2007) (internal footnotes omitted). 
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that does not have the appropriate copyright, is not protected by our principles. 
Similarly, applications that are intended to harm the network are not protected. 

Second, the Commission should consider whether the network service provider 
adequately disclosed its network management practices. A hallmark of whether 
something is reasonable is whether an operator is willing to disclose fully and 
exactly what they are doing. 

Adequate disclosure of the particular traffic management tools and techniques - 
not only to consumers but also to the designers of various applications and 
entrepreneurs - is critical. 

Finally, the Commission should consider whether the network management 
technique arbitrarily blocks or degrades a particular application. Is the network 
management practice selectively identifying particular applications or content for 
differential treatment? If so, we should evaluate the practices with heightened 
scrutiny, with the network operator bearing the burden of demonstrating that the 
particular practice furthered an important interest, and that it was narrowly 
tailored to serve that interest. 

Such an analysis would recognize the importance of legitimate network 
management techniques while giving the Commission the framework to analyze 
carriers’ actions on a case-by-case basis. 


5. Media ownership waivers . When the Commission adopted its new newspaper- 
broadcast ownership rule, in the same order it also granted five permanent 
newspaper-broadcast waivers for combinations that would not have met the criteria 
in the new rule to be presumptively in the public interest. The order does not 
provide the detailed public interest analysis of those five combinations that appears 
to be required by the new rule. 

■ Why did the Commission choose to grant these waivers in a fashion 
inconsistent with the new rule? 

Response; 

Each of the five waivers granted by the Commission in the Report and Order are 
discussed below. In each of these instances, the Commission concluded that the 
public interest warranted a waiver of the newspaper/broadcast ownership rule in light 
of the synergies that have already been achieved from the newspaper/broadcast 
station combination, the new services provided to local communities by the 
combination, the harms associated with required divestitures, the prolonged period of 
uncertainty surrounding the status of the newspaper/broadcast cross-ownership ban, 
and the length of time that the waiver request has been pending. 
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• In the case of Gannett Co.’s combination in the Phoenix, Arizona DMA, the 
Commission found that Gannett had owned KPNX-TV and The Arizona Republic 
since 2000. In the 2006 Quadrennial Review Order, the Commission stated that 
“Gannett has submitted evidence demonstrating how, during the past seven years, 
it has integrated the operations of the two media outlets to expand the volume of 
local news and infonnation communicated to Phoenix residents and to improve 
the quality of its offerings.” For example, Gannett submitted evidence that the 
“combined efficiencies have enabled KPNX-TV to expand its local programming 
. . . includ[ing] a weekday 4;30 p.m. newscast, a weekly travel and tourism 
program titled ‘Arizona Highways,’ and a daily news broadcast in Spanish on ‘12 
News En EspanoP on KPNX-TV’s Separate Audio Program channel.” 

• The Commission found in the Myrtle Beach-Florence, South Carolina DMA, 
Media General had owned television station WBTW(TV) and the Morning News 
since 2000, and its waiver request had been pending for more than three years. 
Media General submitted evidence that “WBTW(TV) has found access to the 
archives of the Morning News to be crucial to ongoing coverage of news in the 
area and to the development of special and investigative reports, enabling 
WBTW(TV) to provide greater depth and expand its coverage of major events 
and issues in the DMA,” In addition. Media General provided examples to the 
Commission “of the news staffs of WBTW(TV) and the Morning News 
collaborating on recurring features and series ‘that, because of convergence, are 
more informative and achieve wider distribution throughout the DMA,”’ 

• In the Columbus, Georgia DMA, the Commission found that Media General had 
owned television station WRBL(TV) and the Opelika-Auburn News since 2000, 
and its waiver request had been pending for three years. The Commission 
considered the following information submitted by Media General: “[a] 
WRBL(TV) reporter is permanently assigned to the station’s Opelika bureau, 
which is housed in the newspaper’s building. From this facility, WRBL(TV), 
which does not operate a satellite truck, has the capability of transmitting live 
video for broadcast on WRBL(TV), which has enabled the station to broadcast 
improved coverage of breaking news and other events occurring in the western 
portion of its DMA,” 

• In the case of the Panama City, Florida combination, the Commission found that 
Media General had owned television station WMBB(TV) and the Jackson County 
Floridan since 2000, and its waiver request had been pending for more than three 
years. During that time. Media General stated “that these outlets have worked 
effectively together to increase the coverage of local news in the DMA, offering 
examples of the two media outlets’ hurricane coverage, political forums, and 
investigative reporting.” 

• In the Tri-Cities DMA, the Commission found that Media General had owned 
television station WJHL-TV and the Bristol (Virginia Tennessee) Herald Courier, 
since 1998, and its waiver request had been pending for more than two-and-a-half 
years. Media General submitted information to the Commission that “[sjince 
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2000, WJHL-TV has added 90 minutes of additional local news coverage every 
weekday, which has enabled it to greatly expand its political coverage and 
broadcast numerous special reports and regularly televised series that would not 
be possible without access and input from the newspaper’s staff.” 

6. Emergency alert text messaging . On April 9, 2008, the FCC approved the 
establishment of a nationwide alert system whereby cell phone users would receive 
text message alerts in cases of natural disasters, national alerts of threats such as 
terrorist attacks, or child abductions. 1 understand that a Federal agency, such as 
the Federal Emergency Management Agency, must now be appointed to take the 
role of coordinator program and the originator of the alerts. 

■ I understand that FEMA has expressed the view that it is not able to take on 
this function. Why is that? What will the FCC do to find an appropriate 
Federal agency to perform the function? 

Response: 

FEMA asserted in its February 19, 2008, comments in the FCC’s Commercial 
Mobile Alert System (CMAS) docket that it . .do[es] not have the authority 
during non-emergency periods to develop, implement, operate or maintain 
elements of the CMAS that regard alerts, warnings or notifications originated by 
state and local authorities, such as the Aggregator and Gateway functions and the 
Trust Model of the CMAS, under [its] current statutory authority.” 

As the Commission stated in the CMAS First Report and Order, “we believe that 
FEMA, some other entity within DHS or NOAA may be in the best position to 
perform the functions of the Federal aggregator/gateway. Timely identification of 
a federal agency capable of fulfilling the aggregator/gateway functions is essential 
if the Commission is to satisfy the requirements of the WARN Act. Accordingly, 
the Commission intends to work with its Federal partners and Congress, if 
necessary, to identify an appropriate government agency to fulfill these roles,” 

Staff from the FCC’s Public Safety & Homeland Security Bureau recently met 
with staff from FEMA and NOAA to discuss these issues. 

• Will the emergency alerts be available in languages other than English? If 
not, why not? 

Response; 

No, they will not be available in languages other than English, The WARN Act 
required the Commission to establish the Commercial Mobile Service Alert 
Advisory Committee (CMSAAC) which would address “the technical capability 
to transmit emergency alerts by electing commercial mobile providers to 
subscribers in languages in addition to English, to the extent practicable and 
feasible.” 
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The CMSAAC determined that the “CMSAAC has analyzed the technical 
feasibility of supporting Multilanguage CMAS alerts on the various delivery 
technologies and has determined that support of languages other than English is a 
very complex issue. Fundamentally the existing air interfaces of CMSPs have 
technical limitations and the support of multiple languages may result in a 
significant impact to capacity and latency due to these limitations.” 

In the CMAS First Report and Order, the Commission accepted the 
recommendation of the CMSAAC, and [did] not require commercial mobile 
service providers to include capabilities for alerts in languages other than 
English.” 


7. Low power FM radio . According to the low power radio service Third Report 
and Order and Second Further Notice of Proposed Rulemaking, released in 
December 2007, we understand that the next window to apply for new low-power 
FM (LPFM) radio stations wili be after the Commission has resoived the full-power 
FM applications filed in October 2007 and has addressed other issues relating to 
LPFM raised in the Further Notice of Proposed Rulemaking. 

■ Do you have an estimate of how long it will take to resolve these outstanding 
issues and when the new window will be open? 

Response: 

The Third Report and Order and Second Further Notice of Proposed Rulemaking 
adopted in our LPFM proceeding established a number of rules and policies designed 
to promote and protect the LPFM service, and solicited comment on a number of 
technical proposals that could potentially expand licensing opportunities in the LPFM 
service. Comments concerning the proposals discussed in the Second Further Notice 
were due to be filed with the Commission no later than April 7, 2008, and replies 
were due on or before April 21, 2008. The Commission also received five petitions 
for reconsideration concerning the conclusions the Commission reached in the Third 
Report and Order. The pleading cycle concerning the petitions closed on 
April 9, 2008. I anticipate that the petitions for reconsideration and the issues 
outlined in the Second Further Notice will be ready for consideration by the full 
Commission in the third calendar quarter of 2008. 

As you note, in the Second Further Notice, the Commission indicated that it planned 
to open a LPFM filing window “after the Commission has resolved the issues raised 
in this Second Further Notice, and has resolved other issues that could significantly 
impact the availability of future spectrum for LPFM applicants, including the disposal 
of substantially all of the applications filed in the recent NCE FM window,” 

During the October 2007 noncommercial educational (NCE) FM filing window, 
approximately 3,600 NCE applications were submitted to the Commission. 
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Following the close of the window, the Media Bureau initiated a technical review of 
the applications. The Bureau already has issued more than 300 construction permits 
in cases of “singleton” filings, i.e., applications that were not mutually exclusive to 
any other application filed in the window, and has opened a window for the expedited 
processing of settlement requests. 
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Questions for the Record from Mr. Regula 
First Responder Communications 

Your budget request includes a S900,000 increase fur public safety support vehicles 
and a $1 million increase for a public safety clearinghouse program. 

1. Can you describe how the FCC helps first responders improve their ability to 

communicate? 

Response: 

The FCC is dedicated to ensuring operability and interoperability of first 

responder communications. Among other things, the Commission helps first 

responders improve their ability to communicate by: 

• assisting restoration of communications connectivity during and after disaster 
events by granting first responders special temporary authority and rule 
waivers to operate radio stations; 

• allocating spectrum for public safety use and managing routine licensing of 
public safety communications; 

• resolving complaints regarding interference to public safety operations; 

• addressing first responder requests to use spectrum not allocated for public 
safety, pursuant to section 337 of the Communications Act; 

• encouraging the expeditious development and approval of 700 MHz regional 
plans and 800 MHz NPSPAC regional plan amendments; 

• conducting commercial spectrum auctions (before January 28, 2008) to fund 
the federal public safety interoperability grant programs; 

• working with NTIA and DHS to promote spectrum sharing among federal, 
state and local agencies for emergency response purposes; 

• working with certified public safety frequency coordinators to develop 
frequency sharing among state and local public safety agencies and first 
responders; 

• implementing a comprehensive program of information outreach directed to 
the first responder community, including regular Commission participation at 
conferences, meetings, seminars, and other forums sponsored by public safety 
associations and other first responder stakeholder groups; and 
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• sponsoring of public summits and roundtable discussions, at FCC 

headquarters and off-site locations, that feature direct participation by first 
responders and other interested stakeholders, and utilizing such opportunities 
to address specific first responder communications issues, including the 
availability of spectram, licensing policy, and practical advice regarding how 
first responders may obtain access to spectrum resources, 

2. Hotv will $2 million requested increase for vehicles and an information 
clearinghouse help first responders? 

Response: 

Vehicles : 

The Commission has requested an additional $900,000 in FY 2009 for public 
support vehicles. The Commission would use the money to purchase 10 new 
vehicles for the Enforcement Bureau that will replace the oldest vehicles and 
those with the most mileage in the current fleet. The average age of the vehicles 
we would replace is seven years and 50,000 miles, respectively. 

These vehicles are used by FCC agents to assist in the investigation and resolution 
of harmful interference to critical communications systems. The Commission 
also uses the vehicles to help other federal govenrment agencies, such as the 
Department of Homeland Security, the Federal Aviation Administration, and the 
Coast Guard, The Commission uses the vehicles to support local public safety 
entities such as police, fire departments, and emergency medical personnel. The 
benefits of a modernized public safety support fleet include faster response time 
and resolution of interference to critical communications systems during times of 
crisis. The Commission’s fleet has been used, for example, to assess post-disaster 
communications capabilities in the wake of Hurricane Katrina, 

Recently, the fleet has been used in Hayward, California to identify and resolve 
hoax calls to a 9-1-1 Public Safety Answering Point (PSAP), Agents located the 
person making the calls and the police arrested him. Agents determined that this 
person made over 30,000 9-1-1 calls to PSAPs, In New Jersey, the vehicles were 
used to identify the source of interference to a communications satellite used by 
the U,S, Government, including the White House Communications Agency, 

Clearinghouse: 

The proposed Public Safety Clearinghouse Program would enhance and expand 
the Public Safety and Homeland Security Bureau’s outreach efforts to the public 
safety community. 

The Clearinghouse Program Request can be described as follows: 
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• Establish a Public Safety Official Fellowship Program to anchor the PSIISB 
Clearinghouse Program. Based on the model of the FCC’s Chief Economist, we 
plan to bring in a current public safety expert to spend a year in residence with the 
Bureau, This official could be a poliee or fire chief, emergency management 
expert, an academic, or a public safety communications expert. 

• Add two engineers skilled in public safety communications matters in order to 
develop a program designed to provide technical assistance to public safety 
entities. 

• Increase the travel budget to $200,000 for Clearinghouse travel during FY 2009. 

In 2009, the Bureau plans to reach out to more state and regional organizations 
and travel to a wider variety of events. 

• Increase Clearinghouse Publications for 2009 in order to enhance the 
Clearinghouse website, create informational videos for tbe website, and continue 
to refine and reorganize the website. 

The concept behind the information clearinghouse is to provide access by public 
safety entities to tbe resources and expertise, and particularly tecbnical or 
engineering knowledge, of PSHSB and the Commission, This effort would 
supply needed support to public safety organizations, particularly those from 
smaller jurisdictions that do not typically have the budget that would allow them 
to hire individuals with a communications engineering background themselves. 
PSHSB’s engineering staff can also serve as a sounding board for these 
organizations and, in essence, help them to bridge this technical gap. For example, 
PSHSB can help those organizations in analyzing their communications 
requirements or recommending types of technologies or systems to implement. 

In addition, PSHSB can complement these organizations’ communications 
emergency planning by providing guidance or gathering plans and best practices 
from many public safety organizations for widespread dissemination. Public 
safety organizations can avail themselves of these plans and guidance to either 
draft their own communications emergency plans or incorporate relevant ideas 
and aspects of the disseminated plans and guidance, PSHSB staff could also be 
on call to assist on other matters as requested by public safety organizations. 
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Auctions 


Since 1994, the FCC has conducted auctions for licenses for spectrum, and 
the proceeds are deposited in the General Fund of the Treasury. Funding to 
administer this program is not subject to appropriations, but instead is drawn from 
the proceeds in an amount determined by the FCC and approved by OMB. 

Administering spectrum auctions represents a significant portion of FCC 
operations. The last four appropriations bills placed a cap on the administrative 
expenses of the auctions program. 

1. Can you explain how you have managed the program to comply with this 
cap, and what the impact of this cap has been on your program operations in 
the last three years? 

Response: 

The Commission plans its expenditures to support the auctions program 
anticipating a yearly cap, and closely monitors expenditures throughout the year 
to ensure it does not overspend. Each year the Commission’s Bureaus and 
Offices provide estimates of operating expenses, and the Commission develops an 
agency-wide spending plan based on those estimates. These estimates include 
allocations for auctions-related activities. The Commission monitors weekly 
spending reports for compliance with the operating plans and to ensure spending 
does not exceed the cap level. At the end of each fiscal quarter. Bureaus and 
Offices refine their operating plans based on expenditures and projected 
requirements. Using this process, the Commission has managed the 
administrative expenses of the auctions program within the cap. For the past three 
years, the cap on auctions expenses has not affected the Commission’s ability to 
conduct an effective auctions program. 

2. One of the main concerns of the Committee in past years was that the FCC 
was improperly charging activities to the auctions program because funding 
was not subject to appropriations. How well does the FCC’s cost accounting 
system address these concerns? 

Response: 

The Commission has policies and procedures in place for assigning costs to the 
auctions program. Furthermore, the Commission has in place a system of controls 
(including annual reporting of auctions expenditures to Congress) to ensure that 
all activities charged to auctions funds support the auctions program. The 
Commission is working to upgrade and modernize its antiquated financial systems 
in order to strengthen management of its funds, including those used to maintain 
the auctions program. 
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3. Is the number of auctions scheduled for any given year, the primary cost 
driver for the administrative expenses? How many auctions occurred in 
fiscal year 2007, how are planned for fiscal year 2008 and 2009? 

Response; 

The expense of running the auction program includes a number of cost 
components, most of which are fixed costs and only a few of which are driven by 
the number of auctions conducted in a given year. Salaries of auctions-dedicated 
employees, expenses for development, testing, and maintenance of the 
Commission’s electronic bidding software, and research on auction designs and 
outreach efforts, are examples of fixed expenses. The Commission’s current cost 
accounting system does not track costs by auction, but rather it tracks costs of the 
Auctions Program as a whole. 

The Commission conducted five auctions in FY 2007. The Commission has 
completed one auction thus far in FY 2008, the 700 MHz auction (Auction 73). 
Two more auctions have been armounced: Auction 77, which will be an auction 
of cellular unserved area licenses, is scheduled to begin on June 17, 2008; and 
Auction 78, an auction of certain broadband PCS and AWS-1 licenses, is slated to 
start on July 29, 2008. 

With respect to FY 2009, reauction of the 700 MHz D Block license could be held 
as early as the first quarter of the fiscal year (the fourth quarter of calendar 2008). 
Future FCC spectrum auctions for which dates have not yet been announced could 
include authorizations for: Advanced Wireless .Services in the 2155-2175 MHz 
band. Low Power Television digital companion channels, FM translators, AM 
radio permits, FM radio permits, and/or the Broadband Radio Service/Educational 
Broadband Service. 
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Rep. Peter Visclosky’s Questions for the Record for Federal 
Communications Commission Chairman Kevin Martin 
Hearing of the Subcommittee on Financial Services and General Government 
April 9, 2008 


1. If a consumer receives a coupon from the government and purchases an NTIA 
approved converter box today, brings it home, connects it to their analog set and 
connects the box to whatever antennae they are currently using today and they 
are unable to receive all of the digital signals from their local broadcast stations, 
there are several potential causes — 

a) the converter box is not functioning properly, or 

b) they are not within the coverage area of a particular DTV signal, or 

c) the antennae they are using is not capable of picking up the digital signal 

of a particular local broadcast station, or 

d) some broadcasters may not be operating their digital facilities at full 

power, or 

e) all or any combination of the above. 


How will the consumer know what the problem is and what, if anything, they can do 
to solve it? 

Response: 

The Commission has developed several publications to educate consumers about 
the DTV transition and the options available to them. For consumers who 
purchase a digital-to-analog converter box, we developed a Fact Sheet on Setting 
Up Your Digital-to-Analog Converter Box, which provides simple instructions 
and illustrations to ensure that consumers connect their antenna, converter box, 
and TV properly. This Fact Sheet is available at www.dtv.gov/publications.html 
and is also available via mail by calling 1-888-CALL-FCC (voice) or 1-888- 
TELL-FCC (TTY). 

We are currently developing a more advanced Fact Sheet that illustrates how to 
connect a digital-to-analog converter box in order to receive programming from 
both digital and analog broadcast stations (for those consumers who do not have a 
converter box with analog pass-through capability). 

Regarding potential problems with reception that consumers may experience with 
digital-to-analog converter boxes, the Commission has developed a Fact Sheet on 
Antennas and Digital Television, which includes reception information and tips 
for consumers. This Fact Sheet is also available at 

www.dtv.gov/publications.html and via mail by calling 1-888-CALL-FCC (voice) 
or 1-888-TELL-FCC (TTY). 
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As a result of our recent DTV Consumer Education Report and Order, the 
Commission is working with NTIA to ensure that retailers participating in the 
coupon program provide the training necessary for their sales associates to assist 
consumers in purchasing and setting up their equipment. In addition, the 
Consumer Electronics Association (CEA) and the National Association of 
Broadcasters (NAB) have developed a website, www.antennaweb.org 
< http://www.antennaweb.org/ >. to assist consumers in determining which local 
stations they can receive and provide suggestions on antenna systems to ensure 
proper reception. 


2. There are probably millions of consumers who rely solely on over-the-air 
television and who live near the edges of their local station’s analog coverage 
area. They receive analog signals today, but the quality of the picture may be 
less than perfect. Nonetheless, they are able to watch television and, 
importantly, receive news and critical public safety information from their local 
broadcast stations. Once we make the switch to digital, consumers will either 
receive a perfect picture or if they are outside a particular station’s coverage 
area they will receive nothing at all. With digital broadcasting, there is no in 
between fuzzy picture....it’s all or nothing. This is called the cliff effect. 


Has the FCC done anything to identify these acutely vulnerable households who 
may be fully educated about the transition, take every step the government tells 
them to take and wake up on February 18, 2009 with no television service? 

Response: 


Our engineers estimate that approximately 5% of households that are currently 
watching a poor or snowy analog picture may fall on the down side of the digital 
cliff-affect and will need to obtain a new antenna to obtain service. Approximately 
85% of households are receiving their signals by cable or satellite and will not be 
affected. Therefore, it is only 5% of the remaining 15% of households that are 
viewing signals over-the-air that may need a new antenna. We have published a 
consumer guide on TV antennas that explains to consumers they should first try their 
existing antenna, what to do if they have problems, and information on how to obtain 
a new anterma should they need one. 

The Commission’s consumer outreach effort specifically targets consumers who are 
hard to reach and who may rely on over-the-air television as their source of important 
news and information, including senior citizens, non-English speaking and minority 
communities, people with disabilities, low-income individuals, and people living in 
rural areas and on tribal lands. 
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3. As you know, many who rely exclusively on over-the-air broadcasts are some of 
the most vulnerable populations - seniors, the poor, and those in rural areas. 
They are some of the hardest to reach to educate about technical change, yet rely 
the most on their TVs for news, government and school closings, and critical 
emergency and public safety information. 


What are you doing to ensure that these people will not have their televisions go 
dark after the switch? 


Response: 

The Commission’s consumer outreach effort specifically targets consumers who are 
hard to reach and who may rely on over-the-air television as their source of important 
news and information, including senior citizens, non-English speaking and minority 
communities, people with disabilities, low-income individuals, and people living in 
rural areas and on tribal lands. 

Regarding senior citizens, last September, we presented two DTV education sessions 
at the national AARP convention in Boston, and we have plans to make similar 
presentations at this year’s convention in Washington, DC. In addition, late last fall, I 
was interviewed about the transition on AARP radio which is broadcast on 170 
outlets nationwide reaching more than 1,000,000 people. I was also interviewed for, 
and quoted in the January/February issue of AARP’s widely circulated Magazine, 
which has a circulation of 23.5 million. AARP is also regularly including stories on 
the DTV Transition in their Monthly Bulletins. Further, AARP will be distributing 
DTV information at a series of eight “road show” events they will hold around the 
country from June to September of this year. 

In addition to working with AARP, we have also been working with other senior 
organizations as well. For example, 1 taped a PSA for Retirement Living TV which 
reaches nearly 30 million homes nationwide. Also 1 participated in a story about the 
transition for the Erickson Tribune, which is distributed to residents in their 
retirement communities and is read by more than 6 million people. We are also 
pleased to be partnering with The National Association of Area Agencies on Aging 
(N4A) to cosponsor DTV awareness sessions during the coming year in conjunction 
with their 655 area offices throughout the nation. This is a useful opportunity to 
educate caregivers, social workers and others who care for the elderly in their 
communities. 

In addition to working with these organizations, we have and continue to set up 
partnerships with many State Aging Offices. As a result of our efforts, 34 states, the 
District of Columbia, and Puerto Rico have agreed to conduct DTV outreach with the 
FCC in varying capacities, including distributing DTV information at conferences 
and events. 

Commission staff located in field offices throughout the country are also working on 
DTV transition education and outreach. Starting last year, FCC field agents have 
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held DTV Awareness Sessions and distributed information to senior centers, libraries 
and other local venues frequented by older Americans. Through the work of our field 
agents, we have been able to reach these consumers in a total of 45 states - ranging 
from Alaska to Florida. We have already distributed information to over 3,308 senior 
centers, and 1205 community centers and given nearly 676 presentations with 137 
more scheduled in the days ahead. 

The FCC also held a DTV Workshop focusing on seniors at FCC Headquarters on 
November 8, 2007. It consisted of two panels discussing the transition’s effect on 
seniors plus exhibits hosted by other government and industry organizations. Based 
on the discussions and the relationships formed at that Workshop, we reached out to 
faith-based organizations, provided them with consumer education materials on the 
transition, and continue to follow up with them to answer questions on the transition. 

The Commission is also taking specific steps to inform low-income consumers about 
the transition to all digital broadcasting. We have forged a partnership with the 
Department of Health and Human Services to assist the FCC in disseminating DTV 
material to target populations, including low-income consumers. HRSA (Health 
Resources and Services Administration) has forwarded FCC DTV information to 
approximately 4,000 grantee organizations, and the message also went out to groups 
like the state Primary Care Offices and Primary Care Associations and the National 
Association for Community Health Centers - organizations which represent many 
more non-Federally funded health centers and clinics nationwide. HRSA asked these 
organizations to post and distribute our DTV flyer in their clinics and to distribute 
information to patients. ACF (Administration for Children and Families) is 
distributing information through their 1,600 Head Start grantees, covering more than 
18,000 centers around the country. The Substance Abuse and Mental Health Services 
Administration (SAMHSA) is distributing DTV flyers to approximately 50,000 
individuals each month who call requesting information. Other HHS agencies are 
also distributing our flyers, displaying our posters and linking to our dtv.gov 
webpage. 

We have contacted social worker associations in each of the 50 states, plus the 
District of Columbia and Puerto Rico, and thus far have received commitments from 
26 of them to assist us in getting the word out about the DTV transition. These 
include publishing DTV information in their monthly newsletters and distributing 
DTV materials at events and conferences. 

We have also reached out to representatives of the state health departments in each of 
the 50 states and U.S. territories, and thus far have received commitments from 32 of 
them to assist in distributing DTV awareness materials to the consumers they interact 
with on a regular basis. These include, for example, posting DTV materials in their 
service and waiting areas, distributing our fact sheets and other publications at events 
attended by consumers and inserting DTV information in mailings to consumers. 

In late February, we posted a simplified DTV one-page flyer on our Web site, and 
have offered it for distribution to all our partners. This was developed in response to 
requests for a more streamlined, non technical, and easy to read DTV informational 
flyer. 
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In addition, on April 1, 2008, the FCC sponsored a DTV Consumer Education 
Workshop focusing on reaching low-income consumers. As a result of our panel 
discussions, we received several positive suggestions and offers of assistance from 
our panelists on how best to reach members of their constituencies with information 
on the DTV transition. We will be providing the organizations represented with DTV 
informational materials such as our posters, flyers, and fact sheets that can be 
displayed at their events and facilities throughout the country. The National Energy 
Assistance Directors Association offered to provide DTV information to low income 
consumers who sign up for their program. In addition, as noted earlier, all eligible 
telecommunications carriers (“ETCs”) that receive federal universal service funds are 
now required to provide DTV transition information in the monthly bills of their 
Lifeline/Link-Up customers. 

The Commission is also taking specific steps to inform people living in rural areas 
and on tribal lands about the transition to all digital broadcasting. For example, the 
Commission recently established a partnership with the United States Department of 
Agriculhare’s 4-H office. On April 1, 2008, the FCC, with NTIA and USD A, 
participated in the annual 4-H Youth leadership conference and presented two “Train 
the Trainer” seminars to approximately 100 youth members of 4-H chapters from the 
various states. FCC staff provided information which these youth representatives 
and their colleagues back home can use to conduct awareness sessions in their 
communities. In addition, each participating representative will receive a “DTV 
Outreach Tool Kit” containing more extensive materials for conducting their outreach 
sessions. We understand that the DTV outreach that will be performed by these 
young community leaders will assist them in meeting the community service 
requirements of their 4-H membership. Another important component of our 
partnership with USDA is the placement of DTV transition educational materials at 
state and county fairs throughout the country via sponsoring 4-H chapters and local 
extension service professionals. 

We also have forged a partnership with the Bureau of Indian Affairs. This 
collaboration has resulted in the distribution of DTV materials throughout Indian 
Country, utilizing all 50 of their nationwide area offices. Commission staff has 
attended and provided DTV materials at the National Conference of American 
Indians, and the Rural TeleCon Conference, with many additional events planned for 
this year such as participation in the National Association of Development 
Organizations in Alaska Conference and the Affiliated Tribes of Northwest Indians 
Annual Conference. 

Finally, on January 31, 2008, we held a workshop at Commission headquarters 
focused on reaching rural consumers and consumers living on tribal lands. We 
received many useful suggestions at this workshop on how to better reach these 
communities. For instance, our DTV one page informational flyer is being translated 
into Navajo, one of the most-spoken Native American languages in the United States. 
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4. Currently, the rules limit only two coupons per physical address. This will he a 
real problem for seniors who live in nursing homes and have their own TVs in 
their rooms, many of which, we know will each need separate converter boxes. 
And we know that the senior population relies heavily on over-the-air 
broadcasts. 


Have you been working with NTIA to correct this problem? If so, how? Have 
you been working to educate nursing centers and senior citizens about what 
steps they must take to ensure their television service continues? If so, how? 


Response: 

On April 24, 2008, NTIA released a proposed rule that would grant residents of 
nursing homes eligibility to receive coupons under the TV Converter Box Coupon 
Program. Specifically, NTIA proposes to waive the “eligible household” and 
application requirements in section 301.3(a), and section 301.3(e), for individuals 
residing in nursing homes or other senior care facilities, subject to the alternative 
application requirements specified therein. 
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Question for the Record from Mr. Kirk 


1. Mr. Chairman, according to press reports on the white spaces proceedings, 
the devices submitted for the most recent round of tests are performing 
poorly at protecting existing band devices - including wireless microphones - 
- from interference. Every Member of Congress knows how wireless devices 
can interfere with microphones. We all carry at least one cell phone and 
multiple blackberries, and these devices interfere with the sound systems 
right here in the Capitol. I am glad the lab tests are underway, and 1 hope 
that the results of these tests will be the primary guide your final decision on 
whether to allow unlicensed use of the white spaces. I would like to ask if, no 
matter what your final decision is, will it give top priority to protecting 
existing devices from all interference, and that comprehensive protections 
will extend to the broad class of wireless microphone users? 

Response: 

Any rules the Commission establishes to provide for the operation of unlicensed 
devices in the TV bands must protect against harmful interference to the 
authorized broadcast services that already operate in this spectrum. These 
services include full power TV stations, low power TV stations, and wireless 
microphones. The Commission is developing an extensive technical record 
through our pending rulemaking. The Office of Engineering and Technology is 
currently performing both laboratory and field tests of several prototype TV band 
devices to evaluate the interference potential. Both laboratory testing and field 
testing of prototype white space devices are open to observation by any interested 
party. I can assure you that we will thoroughly consider all of the engineering 
data, test results (I'.e., both laboratory testing and field testing), and responses 
submitted in the record before adopting final rules. 



Thursday, April 10, 2008. 

SMALL BUSINESS ADMINISTRATION 
WITNESS 

STEVE PRESTON, ADMINISTRATOR 

Chairman Serrano’s Opening Statement 

Mr. Serrano. The subcommittee will come to order. We welcome 
you to this hearing of the Financial Services and General Govern- 
ment Subcommittee. 

Today, the subcommittee will hear from the Administrator of the 
Small Business Administration, the Honorable Steven Preston. Mr. 
Preston has been very kind to wait. This is the only hearing that 
hasn’t started right at 10:00 this year. 

Mr. Regula. It is my fault. 

Mr. Serrano. No. You had visitors, and I understand. 

Mr. Regula. I had constituents, and they are number one. Sorry. 

Mr. Preston. The way it should be. 

Mr. Serrano. I want you to note that, as part of his legacy, the 
gentleman is not running for reelection and yet he still takes time 
for his constituents. Some would say, what can they do to me? 
There is still a governorship there in the future. 

Mr. Regula. It is just the right thing to do. 

Mr. Serrano. That is right. 

Mr. Preston is the 22nd administrator of the SBA and has been 
in his position since July of 2006. 

Administrator Preston, we welcome you to this hearing; and we 
are pleased to have you. 

Mr. Preston. Thank you. 

Mr. Serrano. Small businesses play a crucial role in the na- 
tional economy. Firms employing fewer than 500 employees com- 
prise about 99.7 percent of all businesses in the Nation and employ 
roughly half of all private sector employees. Small businesses are 
crucial to new job creation. Sixty to eighty percent of all new jobs 
created over the past 10 years have b^een created by small busi- 
nesses. 

The SBA promotes small business development and entrepre- 
neurship through lending guarantees, training, and counseling pro- 
grams, government contracting programs, and advocacy. The agen- 
cy also helps business and homeowners affected by disasters 
through its Disaster Loans Program. 

The agency’s budget request for fiscal year 2009 is $658 million. 
This includes an operating budget of $382 million, which is a $22 
million, or 6 percent, increase over the current year. I know ensur- 
ing that the agency has sufficient operating funds is a priority for 
you. The subcommittee looks forward to working with you this year 
to make sure your agency has sufficient operating funds. 

( 429 ) 
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Unfortunately, the budget request is not so generous to certain 
small business assistance programs administered by the SBA. 
There are a number of budget cuts and eliminations that concern 
me. For example, small business development centers would be cut 
by $10 million from the current level. This reduction is troubling 
not only because SBDCs need more funding for their core activities 
but also because recently enacted legislation establishes new SBDC 
grant programs that will need funding. 

I am also concerned about some of the budget’s proposals for pro- 
grams that help the smallest entrepreneurs as well as programs 
that aid socially and economically disadvantaged owners of small 
businesses. Technical assistance under the micro loan program 
would be eliminated, and the budget would also eliminate the sub- 
sidy appropriations for micro loans. 

Additionally, funding for the Program for Investment and Micro 
Entrepreneurs, or PRIME, would be eliminated. This program pro- 
vides grants to help with training and technical assistance for dis- 
advantaged businesses, particularly those in very low-income 
areas. I am troubled that programs to help low-income populations 
are targeted for cuts. 

The SBA has an important mission, and this subcommittee 
wants to help you accomplish this mission. I look forward to work- 
ing with you this year as our appropriations bill moves forward. 

And I want to reiterate that. It is in our best interests, all of us, 
that small businesses continue to grow. So any changes we want 
to make in the budget, any nudging that we make for the agency 
to move in certain directions is never intended to create a problem 
or confrontation but simply to help that community and to bring 
more people into the fold. 

With that in mind, I would like to present to you now the gen- 
tleman who still loves his constituents more than ever before, Mr. 
Regula. 


Mr. Regula’s Opening Statement 

Mr. Regula. Thank you, Mr. Chairman. And, for everybody here, 
the constituents are why we are here. 

Mr. Serrano. That is right. 

Mr. Regula. And we are here, and that is why we have a Small 
Business Administration, because that is part of our governing 
process. And I might say that every big business starts as a small 
business. 

I have got a classic in my district. I have the Smuckers people 
that do the jams and jellies, and the original grandfather of the two 
young men that run it now started out making apple butter in the 
backyard and selling it to his neighbors. Today, they employ thou- 
sands of people. They have facilities all over the United States and 
some overseas, and they are a major, major company. That is a 
classic example. 

And every big business has to start from a small business and 
somebody with an idea. The biggest one in my district is the 
Timken Company with 23,000 employees. An early Timken person 
said, there must be better wheels to move on a wagon; and he had 
the idea of roller bearings. That was his idea; and it has grown 
into, obviously, a big business. 
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So what I am trying to say is what you do in this administration 
and helping small business is the key to jobs and to economic de- 
velopment in the future. And, today, that is a big topic on 
everybody’s mind, is the economy and jobs and so on. But small 
business entrepreneurs are the place where all these things get 
started. 

So I am pleased to see that last year SBA assisted 88,000 busi- 
nesses with 7a loans. You were involved in Katrina and helping 
people who had a lot of bad luck and are getting loans to get start- 
ed again. So we welcome you. And the Chairman has done a good 
job of outlining your challenges, and I won’t reiterate them, but we 
look forward to your testimony. 

And I am interested in the definition of a small business. Is it 
employees or is it gross product? How do you define a small busi- 
ness? 

Mr. Serrano. I was going to ask the same question. But I have 
another question as a big Smuckers fan. What is the difference be- 
tween jam and jelly? I know one spreads better on bread. 

Mr. Regula. Strawberry jelly would be clear, would be jelly. 
Strawberry jam would have little pieces of berry in it. 

Mr. Serrano. I thought those were preserves. 

Mr. Regula. Jams are preserves. 

Mr. Serrano. I am from the city. What do I know? I am trying 
to get some help here. 

Mr. Regula. I am going to send you over a package. 

Mr. Serrano. Well, that was my next point. Under the House 
Ethics Rules, anything that you grow in your backyard within the 
law is allowed to be shared with Members. 

Mr. Cramer. I don’t understand the difference, either, so I might 
need a sample. 

Mr. Serrano. I am the guy who dares ask these questions. And 
these are all country boys here. 

Mr. Preston. As evidenced by last year’s hearing on the facial 
hair discussions. 

Mr. Regula. I suppose he wants his jam, too. It is good. I have 
to say, they put out the best product. 

Mr. Serrano. I love it. 

Mr. Regula. And I have been in their plant in Orrville, Ohio, 
and you could eat off the floor there. They are so careful in their 
standards. In this day and age, we worry a little bit about some- 
times products are not up to snuff. But they really run a good oper- 
ation. 

Mr. Serrano. I tell you, there is a place for the two of us on 
Broadway. I am between two country boys who can’t tell me the 
difference between jam and jelly. I love it. 

Administrator Preston, now that we have bored you with our 
town and country humor, we do welcome you. We appreciate the 
work that you do and the service that you give our country. And 
please keep your testimony down to 5 minutes so we can beat you 
up after that. But your full statement will go in the record. 

Administrator Preston’s Testimony 

Mr. Preston. All right. Thank you very much, Mr. Chairman, 
Ranking Member Regula, and members of the committee. I am 
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pleased that I both know the Smuckers Company and the dif- 
ference between jam and jelly. So I feel like I am starting out 
ahead of the game here, which is great. 

I think you highlighted a number of factors in our budget al- 
ready, Mr. Chairman. There are a couple things I think I would 
like to highlight. 

We are coming off a year in 2007 where we have seen a lot of 
progress at the agency. In our lending programs we have seen 
record volumes, and we have made tremendous reforms there in 
working with the banking sector, which is very important to us 
right now, given what is happening in the credit industry. We have 
made a lot of progress in approving the quality of information in 
small business contracting and helping businesses advance there. 
We have fully reengineered our disaster operations. In fact, I have 
been around the country to see the evidence of that; and it is hav- 
ing an effect on the speed with which we are getting out loans. We 
are proud of the amount of help we are giving people through good 
customer service and getting them through that process. And we 
also supported over one million small businesses who used our re- 
source partners this past year to get technical assistance. 

As you mentioned, this year we are requesting $657 million in 
new budget authority. That is a 15.5 percent increase off of the 
2008 enacted level. That really breaks down to a few pieces. As you 
mentioned, Mr. Chairman, it is about a 6 percent increase in our 
fundamental core operating budget; and that is really the money 
we use to run the agency. 

We are also requesting $160 million for disaster program admin- 
istration and $14 million for disaster program subsidy. That is in 
addition to about $150 million in subsidy that carries over from 
2007 to 2008, which would be added into our ability to fund that 
program. 

The noncredit programs are in line with our prior request, but 
they are below the 2008 enacted level, and we submitted our 2009 
budget in line with our 2008 requests. When the appropriation was 
completed, those programs were actually increased. So we are in a 
situation where the funding level for 2008 is actually higher than 
what we have requested in 2009. 

And the other thing I would just mention is we are asking for 
an authorization in our guaranteed business loan programs which 
shows about a 37 percent increase. That doesn’t require an appro- 
priation because those are zero subsidy programs, but I think it is 
important to note we have asked you for that growth. 

The other thing I feel compelled to mention — you and I have 
talked about this, but it is such an important topic. I have been 
down to Colombia twice. I was in Florida last week doing a trade 
symposium with 400 small businesses on exporting. Most of them 
were exporters to Latin America. Exports to Colombia are about 35 
percent from small businesses. And I know that, right now, that 
particular agreement is caught up into a broad debate; and it is 
something that is very much in front of you. 

We are all very hopeful that this agreement will be able to be 
considered on the merits of the agreement and hopefully be ad- 
vanced, because we do think it is a very important market for 
small businesses. It will level the playing field for them in terms 
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of tariffs. But, also, like many agreements, so many countries 
where we don’t have FTA’s, it is very hard for small businesses be- 
cause the regulations are hard to understand, there is a lack of 
transparency, and a lot of paperwork. Our goods get to the borders. 
They don’t know what to expect when they get to the border. If 
they get in the country, they don’t have proper intellectual property 
protections. 

And I think what I have consistently heard from small busi- 
nesses is, aside from tariffs, it is all these nontariff issues that 
make it so hard for them to move ahead in export markets. During 
a time when so many of them are challenged for finding markets 
for their products right now, this is an important way for them to 
be able to address the challenges in our economy and continue to 
add the two-thirds of the new jobs that you all mentioned. And so 
I just urge you all to do whatever you can to help let that agree- 
ment come to a balance so that we can address it on its own mer- 
its. 

But, other than that, I would love to open it up right now and 
answer any questions you might have. 

Mr. Serrano. Thank you. 

[The information follows:] 



434 



TKSriMONY OK 

SMALL BUSINESS ADMINISTRATION 
ADMINISTRATOR STEVE PRESTON 
Lnilcd Slates House of Representatives 

U.S. House Committee on Appropriations Subcommittee on Financial 

Services 
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Chairman Serrano, Ranking Member Rcgula, distinguished members of the 
Committee, thank you for inviting me here today to discuss the President's Fiscal Year (FY) 
2009 budget request for the U.S. Small Business Administration (SBA). 

President Bush’s unwavering support for America's small business is evident. His 
leadership has ensured that small businesses play a vital role in our economic growth • 
adding more than 8.02 million new jobs since August 2003. By reducing the tax rates small 
business owners pay and allowing increa.sed expensing on new equipment and software, 
small businesses have more capital available to hire new workers and expand their businesses 
and inject new energy into our economy. 

The Administration is confident that the fundamentals of our economy remain strong 
and resilient, and the spirit of innovation in small businesses will continue to provide the core 
of our economic strength. The Economic Stimulus Act of 2008 passed by Congress and 
signed by President Bush is a robust package that puts money back into the hands of 
American workers and businesses. Congress deserves credit for your prompt action on this 
legislation. Your leadership will mean that the rebate payments for individuals and married 
couples and the investment incentives for businesses will help create jobs and stimulate our 
economy. 

In addition to the Economic Stimulus Act of 2008, 1 join the President in pushing for 
long-term economic policies that are in our country’s best interest ~ particularly a pro-growth 
tax system. We need to encourage investment by keeping taxes low. The President’s tax 
relief has provided important capital to small businesses to support economic expansion, job 
creation and innovation. Small businesses face a tax increase of 17 percent, or $4,000 per 
year, on average, if the President’s tax relief isn’t made permanent. 1 urge you not to ignore 
this important small business issue as you consider the FY 2009 budget. 


Page 1 of 1 1 
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Anolhcr iinporlanl issue (or small business is tree trade. The pending agreement with 
Colombia is designed to level the playing (leld on turilTs I'or the bcnelit ol'U.S. exporters, us 
well as non-tariK barriers like intelleetual property protections, excessive lieensing and 
inspection rei|iiireinenls, burdensome paperwork and inconsistent customs procedures, It is 
important to note that m 200.1 8.1% of U.S, companies exporting to (,'olombiu are small and 
niedium-si/ed enterprises (SMli), with fewer than 100 employees, accounting for $1.7 billion 
in merchandise. Small and medium enlerirriscs account for nearly 30 percent of the value of 
U S. exports, whereas the SMIi percentage to Colombia is 31%. fhis Free Trade Agreement 
is an important step in breaking down tarilfs and other barriers to Inidc that of\en shut out 
small firms from key emerging markets, lixport growth accounted for over 40% of growth in 
the U.S. economy in 2007. As we look for ways to improve the uncertain economy, it is 
more important than ever for the United Slates to open new markets and knock down barriers 
for U.S. exports. 

FY 2007 was a year of significant accompli.shmcnt for the Agency. By building on 
the accomplishments of FY 2007 and FY 08 this budget request rcfleels our leadership 
team's vision for the Agency’s future. In FY 2009 SBA will continue to focus on our reform 
Agenda driven by clear outcomes, focusing on serving its customers effectively, enabling our 
employees, and operating an accountable organization. We will renew our focus on ensuring 
that its products and services are accessible to entrepreneurs in the most underserved markets 
those in low to moderate income areas, lIUBZones, and Fmpowerment Zone/Enterprise 
Communities. 

• SBA’s Fiscal Year 2009 budget request reflects the President’s continued 
commitment to America’s small businesses and the vital role they play in our 
economy. Enactment of this request will enable SBA to continue serving the small 
business community while supporting SBA’s strong track record of fiscal 
responsibility, SBA’s total budget request for FY 2009 is $657 million in new 
Budget Authority. This represents a 15 percent increase over the FY 2008 
appropriation. From the standpoint of the Agency’s operating budget, this request 
represents a 6 percent increase above FY 2008. To understand SBA’s budget and 
compare it to previous years requires analysis of four distinct components: Operating 
expenses, disaster, resource partners, and earmarks, 

o Operating expenses: The request for FY09 operating expenses is 6 percent, or 
$22 million above FY08, Operating expenses represent funds to run all non- 
disaster aspects of the agency. This includes compensation and benefits, 
contracts, travel, supplies and other mandatory items like rent and workers 
comp. It also allows SBA to allocate substantial new dollars for technology 
and employee training. 

o Disaster: For FY09 the agency requests $160 million for disaster program 
administration and $14 million for disaster program subsidy, and anticipates 
an additional $150 million in subsidy carryover from 2008, In FY08, no 
money was requested for the disaster program - it was funded out of 
carryover balances from the previous year. 

o Business Credit: Supports $28 billion in guaranteed business loan volume, a 
37% increase over 2007 actuals. Since implementation of zero-subsidy in 
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SHA has siippuiU'd rcitirtl loan voliiim.',s, while bcconiiiip more 
iulininislrativcly erncitnl, 

i) Kcsoiircc piirlneis: Hie iet|iiest is Hal to l Y 07 levels ami I' Y OK request, 
alcluuiph lower than the hY OK appropriation, 

o Umlerserveil Markets: This year we are requesting an ailditional $250,000 to 
support an innovative new program, the SHA Enwif^infi 200 initiative, whieh 
will provide eapital aeeess. Inisiness plunnint>, government eontraeting and 
mentorship assistanee to 200 eompanies in 1 1 inner eily eomiminities aeross 
the country. 

Highlights of Major Arcomplishmenls in KY 2007 

Before I talk about our vision for I’Y 2009 I want to highlight some of the Agency’s 
accomplishments in h" Y 2007 beeau.se they provide the backdrop to our plan for 2009, and 
the work we are continuing in 2008. FY 2007 was another year ofsigniiicant 
accomplishment lor the SBA not only in our core programs but in our overall management. 

Capital Acccs.s; A total ol 103,000 new 7(a) and 504 loans were approved the 
most in the Agency’s history. This success was achieved without requiring credit subsidy 
from the taxpayer. These loans represent $19.8 billion in new lending to America’s small 
businesses. These small businesses were able to start, expand or grow, through aeeess to 
capital that likely would not have been available without the SBA’s involvement. The SBA 
contracted with the Urban Institute to assess its small business lending programs. The study 
found that SBA backed almost 19 percent of all commercial small business lending over the 
period analyzed, 2001 - 2004. They also Ibund that SBA programs are more effective than 
conventional lenders in reaching minorities, women and start-ups. The findings support the 
conclusion that SBA’s programs are, in fact, supporting small businesses that cannot obtain 
credit elsewhere. The study also concludes that average sales and employment increased 
over time for SBA-financed businesses. For example, small businesses receiving 7(a) and 
504 loans showed increases in employment of 3 1 and 35 percent, respectively, three years 
after receiving SBA financing, as well as 42 and 44 percent increases in sales. 

Disaster Assistance: The Office of Disaster Assistance completed a fundamental 
reengineering of its disaster loan processing operation that has dramatically shortened 
response times, improved quality of service and increased borrower support for all disaster 
victims. Processing backlogs were eliminated and feedback on the new approach has been 
universally positive. The Agency completed a Disaster Recovery Plan that describes the 
process that has been established to ensure effective Agency-wide operations in the event of 
another catastrophic disaster similar in magnitude to Hurricanes Katrina, Rita and Wilma. 

Government Contracting/Business Development; During FY 2007 SBA worked 
with Federal agencies to improve the accuracy and reliability of contracting data by 
identifying database miscoding and anomalies. In FY 2006 (the most recent fiscal year for 
which data is available). Federal agencies reported that a total of approximately $78 billion 
Federal prime contract dollars went to small businesses. Contracts to service-disabled 
veterans increased by 50% over FY 2005, from $2 billion to $3 billion; contracts to women- 
owned small businesses increased by $1.5 billion; contracts to Small Disadvantaged 
Businesses companies rose by $2 billion; and contracts to HUBZone companies were up $1 
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l>illu)n. riiis shows rc-ioril li-vcls o( prune loniriKl dollars lor all programs across the board 
Hie Agency has also tinderlakeii eslensive measures to simplily K(a) ecrlifications and 
reviews, train our field employees and automate llieir paperwork to inereasc and improve 
then outreach to small busmesses, and redirect responsibilities to I’rocurcmcnt Center 
I Kepresenlatives (fCKs i to locus more heavily on helping direct contracts to sniull 
businesses. 

KnlrepreneiiriHl l)evelii|imeiit: In I-'Y 2007 almost 1.1 million small businesses and 
entrepreneurs utilized the expertise of the SHA's resource partners including Small Business 
Development Centers. Women's Business Centers and SCORIi, The Agency leverages its 
resource partner network for training and coun.seling, business plan development, marketing 
strategics, iniplenicnting new technologies, accessing capital, winning government contracts, 
•and many other undertakings vital to the success ofa small busine.ss. During FY 2007 more 
Ilian 240,000 small businesses took advantage of the SBA's free, online business courses 
offered through the Small Business Training Network (www.sba.govdraiiiingT This year the 
Agency introduced an interactive Small Business Readiness As.sessmenl tool to help 
individuals prepare for entrepreneurship. 

Management: l-Y 2007 was a landmark year for the SBA in the area of financial 
management. As a major success in our Reform Agenda to ensure good stewardship of the 
government’s resources, the Agency received an unqualified independent audit opinion with 
no material weaknes.ses - the first time since TY 2000 This result rcficcls the improvements 
the Agency has made in the quality of its financial processes, data integrity, and finaneial 
statements. By the end of I'Y 2007, the SBA made improvements in all nine major 
management challenges identified by the Inspector General. 

In both the 2004 and 2006 Office of Personnel Management employee survey, SBA 
ranked 30th out of 30 in the Best Places to Work ranking provided by Partnership for Public 
Service. Thanks to our Reform Agenda, employees clearly see change. This year’s SBA 
Annual Employee Survey results were remarkable: 

• Positive scores improved in 38 out of 39 categories. 

• Overall, Job satisfaction increased 9 percentage points. 

• Satisfaction with whether employees have the right skills, can use their skills, and 
improve their skills, increased from 1 1 to 13 percentage points, 

• Satisfaction with how well leadership communicates goals, priorities, and other 
information improved from 1 1 to 16 percentage points. 

• The respect employees have for senior leaders increased over 2 1 percentage points. 

The strongest results appeared in areas where we have driven the greatest change. 
Employees are living the changes, believing that progress will continue- and are energized 
by it. 


Highlights of the Budget Request 

The resources requested will support a total of $28 billion in small business financing, 
which represents a 37% increase over business lending for FY 2007, through the 7(a), 504, 
SBIC, and Microloan programs. For its flagship 7(a) program the Agency requests resources 
to support $17.5 billion in lending, a 30% increase over the FY 2007 lending levels. The 
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Agency iilsn ici|iicst.s resources to sup|Mirt $7..S billion in leiuling (or llie SIM program, a |y"/ii 
increase over Ihe estiniule loan level in I'Y 2007, l iiially, S3 billion in lemling resources are 
requestccl lor Ihe SHIC Debcniure program. 

The l Y 2009 Uuilgel rei|ue.sl supports oilier erilical aelivilies including: 

• A Disasler loan volunie ofSI Obi billion in direci lending, Ihe iiorniah/ed len-yeai 
average; 

• l argeling a lotal of SXS billion in prime l■■ederal contraeliiig dollars In be awarded lo 
small businesses in l-Y 2009; 

• Inveslmcnl in Ihe Agency’s human capital Ihroiigh conlinualion of Ihe suecessful 
Iraining and devclopmen! programs, including “SHA Universily," ; 

• Mcnioring programs, succession planning, and proactive recruilmcnl of highly 
qualified slal'f; 

• Conlinualion of Ihe modernization of Ihe Agency’s loan managemenl and accounting 
system; 

• Managemenl oi' tiusinexx Gateway lo provide a single site resource for small 
businesses and entrepreneurs lo access infoimalion they need from their govcmmcnl; 

• Sirenglhening and upgrading Ihe Agency’s information technology infrasiruclurc lo 
provide an elTeetive, robust, secure, and high availability information systems to 
support the Agency’s operations; and 

• The SBA’s FY 2009 budget request will support 2,123 FTIis from the Salaries and 
Expenses budget, which is a steady staffing level planned lo be reached by the end of 
FY 2008, 


Vision for the Agency’s Future 

As part of developing a vision to address major challenges and opportunities, in mid- 
2006 SBA listened to our partners and other stakeholders, our employees, and most 
importantly, customers who used our services. We also dug deep into operational 
information to gel a clearer picture of what was happening. And over time, we instituted a 
robust system of performance measures, analyzed data on our markets, and began disciplined 
reviews of how we were doing, where the issues - and opportunities - really were, and what 
worked and what did not. 

The next step to effective change was to bring a vision to the Agency. The SBA’s 
vision for FY 2009 is to build on the important progress currently under way in three primary 
areas: 


• Underserved markets; 

• Disaster assistance; and 

• A Reform Agenda to improve the effectiveness of the Agency in meeting the needs of 
America’s entrepreneurs. 
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IliKlt-riirrvTcl Murkrln 

Oiic 111 SUA'n inii|oi initiiilivcs is Ui accclcriilc cnlrcprcncuriul success Ihrough 
liiciiscd delivery cil SUA products Jitid services to imdcrscrved communities. Supporting 
small business lormation and growth m uiulerserved markets will energize the local 
economy, create jobs anil bring investment to drive a .sustainable economic base. The overall 
initiative will consist ol a combination oh program level and local level activities designed to 
serve major underserved segments in both inner-city and rural environments, and extend 
Agency support through each stage of entrepreneurial growth. 

More spccilically. the SHA is launching or redesigning lending products to reach 
small businesses in our Underserved Markets, expanding partnerships with other .service 
organizations with a complimentary mission, and rolling out targeted development programs 
to reach the.se entrepreneurs. One example is The S/i/I limerging 200 initiative provides 
advanced technical assistance focused on business growth to at least 200 emerging inner city 
companies across 10 cities. The SBA would provide training grant(s) (totaling $250K a 
year) to organizations that wall deliver a combination of capital access, business 
planning, government contracting and mentorship assistance to emerging companies from 
locally underserved areas. 


Disaster Assistance 

The SBA has completed a major process and policy redesign to ensure we respond 
more rapidly in assisting small businc.s.ses and homeowners seeking financial assistance after 
a disa.ster. The Agency expects to continue its progress with the planned introduction of an 
lilcctronic Loan Application (LLA) in the summer of 2008. In addition, we are establishing 
an Hxeeutivc office of Di.saster Strategic Planning and Operations to ensure the smooth 
continuation of Disaster operations for direct and guarantee lending; contracting assistance; 
and technical assistance. 

The Accelerated Disaster Response initiative focused on improving the disaster 
victim’s end-to-end experience from disaster loan application, through approval and closing, 
to final disbursement of funds. The driving principles are speed of response, customer 
support and quality. Multiple teams worked on identifying and implementing reforms and 
improvements to our processes. 

The SBA instituted a communications plan in which the regional and district offices 
work in conjunction with the Office of Disaster Assistance to help disseminate disaster 
information throughout the declared disaster areas. To better accomplish this task, the 
Agency prepared a disaster tool kit to be used by regional and district offices. The regional 
and district offices are instrumental in providing valuable community outreach efforts 
throughout their local areas. 

We plan to offer applicants the ease of applying electronically for disaster loans 
through the Electronic Loan Application (ELA) after its expected completion in the summer 
of 2008. The ELA, combined with upgrades on the Disaster Credit Management System 
(DCMS), position the SBA to meet the needs of Disaster Assistance applicants more quickly 
while using fewer resources. 
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Mie SHA also issucil a Disaslci Kctovcry Plan to mecl liiliirc challcDgcs dcpciulin^; 
on (he imiKiiitude id (he disasler (levels I IV). The ))lan encompasses a disaster leeovery 
framework that meliides the dlsiister assi.stanee proeess. operational support, roles and 
responsibilities, business proeess reenj;ineeriii(i;, roiecastin): and modeling, siiiTin)! to 
aeeommodate needs, simulations, a eomnnmieutions plan, and ongoing initiatives. 

The Disaster Keeovery Plan also supports the followiiijt outeomes: 

• Support of lon(>-term eeonomie recovery by providing capital to help disaster victims 
rebuild and withstand eeonomie injury; 

• baster decisions on disaster loan applications, closing and disbursement; 

• A eustomer-Coeused, transparent, outcome-driven model ol'performanee; 

• A strong, standing, Core Capability supplemented by Surge Capacity; and 

• Processes coordinated with I'edcral guidance and protocols for disaster recovery (e,g., 
the National Response Plan (NRP) and the National Incident Management Sy.stcm 
(NIMS), where applicable). 

The SBA’s Reform Agenda 

What we hear from our partners and customers is that secondary factors arc often as 
important as the primary product or service that we offer - factors like ea,se ofu.se, timeliness 
and customer support. There is a fundamental connection between the effectiveness of our 
programs and the way we deliver them. 

Through the Agency’s Reform Agenda, the SBA is driving operational improvements by 
becoming an organization that is; 

• More customer focused; 

• Enabling employees and improving (he SBA’s work environment; 

• Ensuring stewardship of the government’s resources through accountability, 
efficiency, and transparency; and 

• Outcomes driven. 


Becoming More Customer-Focused 

We have a renewed focus across the SBA to drive improvements in customer service 
and simplify Agency programs to make them more accessible to the public, small businesses, 
and resource partners. 

The SBA executes its mission through a nationwide customer-oriented network of: 

• Small Business Development Centers in all 50 states and U.S. territories, with more 
than 950 locations across the country; 

• SCORE chapters in over 800 locations; 
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• A nalioiuil iiclwork iil tDiiiiiimiily-bascd W'lmicn's Hiisiiicss C'cnlers lo help women 
Marl and run .sueee.islul Inisinesse.s; 

• SUA dislnel oH'iees in every Male; 

• liigtil disaslcr loan and business servieinp eenleis; 

• SB A I rade Speeialisls loealed al U.S, lixporl Assislanee Cenlers in major 
melropolilan areas throughoul the Uniled Slales; and 

• Six Area governmeni eoniraelmg olTiees wilh proeuremeni eenler icprcsenlalives 
(I’CRs) eovering over 300 buying aelivilies. 

I'lie SBA is expanding its online presenee lo meel ihe evolving demands ol’ils 
euslomer base. In 2007 ihe SBA inirodueed ihe Small Business Primer: Siralegies lor 
Sueeess, a free, online training eour.se to a.ssisi individuals who are eonsidering 
entrepreneurship or are in its early stages. SC’ORli will inerea.se eapaeity and elTieieney by 
developing a national eall eenter and workshop registration center. The eall center will 
remove Ihe routine administrative burden of telephone answering and workshop registration 
from the volunteers. This eall center model will enable SCORK volunteers lo dedicate more 
of their time lo provide additional client .services al the chapter level. SBA has provided an 
additional online eour.se to teach small busine.sses how lo do business wilh the federal 
government. 

To increa.se access to capital for small business, we have developed a series of 
initiatives aimed at making our programs easier for lenders lo use, with a particular emphasis 
on assisting underserved markets and veteran communities. To enhance customer service, 
the SBA re-engineered processes in guaranty purchasing cenlers, focusing on strategies to 
improve the centers, enhance workilow, redesign proec.sscs, and standardize procedures. 
Performance measures and scorecard metrics arc being established lo promote accountability 
and transparency. A customer help function is being incorporated into the operation to 
provide belter service and communication. In addition, a service outreach function has been 
created to work directly with larger lenders and with smaller lenders in partnership with the 
district offices to continually improve the quality of their interactions wilh the service centers 
and thus shorten cycle times. 

We recognize Ihe need for SBA to better assist small businesses lo compete for 
government contracts. Additional procurement center representatives are being hired to 
ensure that small businesses are awarded their fair share of government procurement. We 
have also developed a “Quick Market Search” tool, an Internet engine linked to the Central 
Contractor Registration System (CCR). 

The Agency created a Procurement Scorecard which measures how successful 
Federal departments and agencies are in meeting their small business contracting goals. This 
public scorecard will provide improved measurement and transparency to better allow small 
businesses to evaluate how the contracting offices are fulfilling the government’s 
procurement obligations. 


The SBA also plans to publish a scorecard of its resource partner programs. The SBA 
leverages its Entrepreneurial Development Management Information System (EDMIS), to 
capture and analyze program impacts. The higher-quality information allows the Office of 
Entrepreneurial Development to better manage its programs to increase effectiveness and 
efficiency, and by publishing these metrics we will also bring transparency to the programs. 
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The Husincss (hilcway potlal loniimics to iinjxiivc and expand upon its proven 
fonmda ol single source inlonnation (or businesses liiingry (dr quiek and easy aeeess to 
government-wide eoinpliance, regulatory and policy inCormation. 


Kiiubiing Kniployffs & Iniiiroviit); SHA’s Work Knvironincnt 

limployees are essential to the success of any service organi/ation. As I mentioned 
previously, we have made great strides in 2007 that we plan to build upon. SBA will 
continue to build upon the success of SUA University, and to respond to survey results that 
showed (hat employees have a continuing desire for skills development. The budget request 
includes .SI. 1 5 million for this centralized training. 

The budget request also includes S200,000 for the Ofliee of Business Operations to 
satisfy the requirements set tdrih in OMB policy for developing and managing the 
acquisition workforce. Under this directive, affected workforce members must meet 
mandatory and periodic discretionary training requirements. 

Included in the budget request is an additional $130,000 for a Government 
Contraeting/Busincss Development training initiative. The training initiative will involve 
district offiee field liaisons and Government Contracting Area Office staff and focus on 
program administration and delivery with special emphasis on strategies to increase prime 
and subcontract awards. These conferenees are expected to expand and increase 
undcr.standing of the program and, more importantly, to begin to build a public/privatc sector 
network that will promote and support the WOSB, SDVOSB and liUBZone program within 
local communities. 

The budget request includes an increase for the Office of the General Counsel of 
$1 50,000 for training. The General Counsel has conducted an internal assessment of its 
operations. This review took into account an in-house survey, discussions with field 
personnel including regional administrators and district directors, and consideration of the 
comments and recommendations of Admini.stralor’s Field Advisory Committee. This review 
suggested that a coordinated training program for the legal staff is a necessity. If the General 
Counsel is to meet or exceed its strategic goals and long term objectives, it is essential that an 
attorney training event take place in FY 2009. 


Ensuring Stewardship of Taxpayer’s funds though Accountability, Efficiency, and 

Transparency 

During this past year the Agency created a Performance Management Office to focus 
on internal operations and establish an agency-wide Performance Management Framework to 
better align Agency mission, funding and priorities. That office has developed enhanced 
monthly performance management reports to closely track Agency operations and priorities 
on a monthly basis. 

We recognize that government agencies need to become more efficient even while 
shouldering increased responsibility. Through careful analysis of its programs and 
operations, the Agency has demonstrated its ability to expand its services to America’s small 
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businesses while redueinf.; lolal expemliliiies. At the same lime we have been eopm/aiil iil 
mir responsibility to manage oui expamling loan porlhilio 

I wo primary pniieiples govern the SUA's loan portiblio maiiagemeiil praeliees 
operational exeellenee ami risk management. The .si/e ol'the Ageney’s $S,‘i billion loan 
porlhilio mamlales that it be pruclenlly munageil to ensure that small busines.ses and disaster 
vietims are served and that the taxpayer is protected Ironi los.ses. Actions the SUA has 
already initialed in the area of operational exeellenee inelude the following: 

• Centralizing operations In 2007 the SUA completed the eenlrali/.alion of all 
remaining 7(u) loan approval, and 504 and Disaster loan lic|uidalion activities, resulting in 
streamlined financial assistance functions. Other benelits of this eenlrali/alion inelude 
eo.st reductions resulting from speeialtzalion of activity by SUA staff, and greater 
consistency of policy interpretation and operational practices. 

• Operational asxessmenix and Business Process Rir-Encineeriiw The SUA is 
completing and expanding operational reviews and business process re-engineering 
activities of its loan operations centers to identify opportunities for streamlining and 
process improvements. 

• Acceleralint! the liquidation process New 7(a) and 504 liquidation regulations 
require lenders to liquidate loans before submitting them to the SUA to honor the 
guarantee. The new regulations also position the Agency to resume an asset sale program 
for defaulted assets. 

The Agency also places increased importance on risk management as part of the 
Agency’s operational focus. Credit scores, combined with SUA lenders’ current and 
historical performance, have allowed the Agency to assign risk ratings to lenders. Such 
ratings provide both an assessment and a monitoring tool for the most active SUA lenders, 
and are the primary basis by which lower volume lenders are evaluated. 

In addition, the Office of Credit Risk Management improved SBA’s lender portal to 
allow lenders to monitor their own portfolio performance and proactively address negative 
performance trends. This reduces the need for SBA action and potentially reduces loan 
program costs. 

Thanks to its authority to collect fees for reviews and examinations from 7(a) lenders, 
the SBA increased its on-site lender reviews and examinations from 55 reviews in 2006 to 80 
reviews in 2007 and plans to review over 200 in FY 2008. With the fee authority in place, 
the Agency expects to substantially increase tbe number of lenders reviewed and thereby 
reduce overall SBA portfolio risk. In FY 2009, the SBA will again increase the number of 
on-site lender reviews performed, with the objective of reviewing all large and mid-size 
lenders and Certified Development Companies on at least a bi-annual basis. 

We are also expanding its monitoring and analysis of the disaster loan portfolio. This 
objective will be accomplished through the development of a system similar to the Agency’s 
current 7(a) and 504 Loan/Lender Monitoring System. The Agency has begun the process to 
contract for this service, with full implementation planned before the end of FY 2009. 
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MiKlumi/alKiii ()l (lilt business luiin system is a miijoi Ajiency-witle umlcrluking Ihiil 
began in I'Y 200(i, and wliicli beeiimes more eritieal each year, as the agency’s portfolio of 
direct and guaranteed loans eonlimies to grow The Agency has fmuli/.ed the business vision, 
developed the business case, developed the projeel management plan, and drafted the 
aei|uisition strategy. I iii I'Y 200h the SHA is reipiesting $7.(>5 million in regular salaries 
and expenses lumling (or this inilialive (to be eomplemented by a similar amount of disaster 
funding) for this project which will help SUA manage its loan portfolio. Considering the 
nature and complexity of the projeet and underlying uneertainlies of the acquisition process, 
il is requested that the funds appropriated for the project in I'Y 2009 be available for two- 
years. 


Oiilcomcs Driven 

To fuinil its mission, il is critical that the SBA understand how to drive outcomes 
aligned with that mission. I'he Agency is proud of its work on improving program 
performance through budget and performance integration which has allowed it to maintain 
the President's Management Agenda's (PMA) highest green rating in both status and 
progress since l-Y 2004. 

The SHA has put heavy emphasis on clearly defining the outcomes that it is targeting 
and ensuring that its programs, processes and policies are aligned in achieving them. Results 
of the Urban Institute studies will help the Agency in adjusting its programs to improve their 
reach and value to America’s entrepreneurs. They will also be used to establish an initial 
baseline for evaluating the outcomes achieved through SBA lending. 

Conclusion 

As you can sec, it has been an eventful and productive 1 8 months since 1 first came to 
SBA, and the next year is shaping up to continue to build upon the advancements the Agency 
has already made. This is a good budget for America’s small businesses, America's 
taxpayers and America’s economy. 1 look forward to working with you to enact this budget 
and to help entrepreneurs start, build and grow their small businesses as they infuse new life 
into America’s economy. Again, thank you for inviting me here today, and 1 will be glad to 
answer any questions. 
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COLOMBIA TRADE AGREEMENT 

Mr. Serrano. Fortunately, or unfortunately, you brought up the 
Colombia Trade Agreement. So let me just very briefly tell you 
what may be one of the problems. And there should not be — it is 
the rhetoric being used. 

For instance, I am a big supporter of having a better relationship 
with Venezuela; and to have my President say that if you don’t ap- 
prove the Colombia Trade Agreement, you are aiding Venezuela in 
its desire to be a terrorist state of some kind, that is totally im- 
proper. That is not true, it is misleading, and that is not the way 
to get that trade agreement through. 

There are other issues, obviously, environmental and labor 
unions, the fact that Colombia is a great ally and because it is a 
great ally we don’t ask any questions about people missing in Co- 
lombia, people being killed on a regular basis in Colombia and all 
these other issues. 

So those are many of the issues to come. But I know you consult 
with the administration and vice versa. I would hope you just tell 
them that to make it a national security issue was a terrible mis- 
take, because it is a trade issue, and we trade with people who dis- 
agree with us. We trade with China, and China is a totally dif- 
ferent system. And no matter how much we are concerned about 
Tibet, we are not going to get rid of our trade with China. We can 
all bet on that. And we deal with the Syrians, and we can talk for 
days about them. We now think that other countries are great 
countries. It is just the approach. 

One last point on that when you advise the administration — and 
I am not being sarcastic. I know they talk to all of you folks. The 
President says the people in Latin America are watching and what 
we do on Colombia will let them know how much we care about 
them. In Spanish or in English, I can say this. They have been 
watching for the last 100 years, especially the last 40, but we have 
been totally indifferent about them. This trade doesn’t make or 
break how they feel about us. It is the last 40 years of indifference. 
I appreciated your comment on Colombia. I understand that that 
is, in many ways, the party line. And I want you to, for the time 
you are here at the SBA, if another President decides that they 
want you in the administration, or in any capacity, that you just 
take a little message that one deal doesn’t make a new relationship 
with Latin America. It is that they feel neglected. 

We have been paying a lot of attention to the Middle East, right- 
fully so, to the Far East; and we spend a lot of time worrying about 
the Russians and the Soviets and so on. But Latin America has 
been forgotten. So now when they get leaders we don’t like, we 
wonder why. None of those leaders in Latin America are an acci- 
dent. Whether you like them or not, they are all the result of 200 
years of suffering. That is why Bolivia elected its first indigenous 
person. And instead of embracing him, we are worried that he may 
take over the gas production and do something as revolutionary as 
saying maybe some of that money should stay in my country and 
not leave the country. 
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NEW SMALL BUSINESS LAWS 

Legislation that has been recently enacted affecting the 7(a) loan 
program and the small business development center program, such 
as in the areas of veteran-owned small businesses and small busi- 
ness energy efficiency. These new laws as well as other proposals 
that are being considered by Congress will place increased funding 
requirements on these programs. Does the President’s budget re- 
quest reflect the increased cost associated with newly enacted 
laws? Can Congress expect a budget amendment from the adminis- 
tration that allocates funding to implement these laws? 

Mr. Preston. I think the President’s budget and certainly our 
submission of the budget preceded the energy bill and then the vet- 
erans’ bill passing; and, obviously, those two bills both had addi- 
tional funding requirements both for technical assistance and for 
7(a) loan subsidy payments. So this budget does not reflect that. 

In the course of this year, obviously, as we work with this budg- 
et, we are going to have to talk with you all and work with our 
colleagues in the administration, to determine how to address those 
issues. But that funding is not in the budget request right now. I 
know that we have been working with your staff to give them a 
sense of the cost but we have estimates and we can provide those 
to you so that we understand, if we do go forward, what would be 
required in terms of the costs. 

Mr. Serrano. So the possibility exists of coming to us for addi- 
tional funding? 

Mr. Preston. I think the possibility exists. I think, in the case 
of the technical assistance requirements, there is probably a lot of 
latitude to scope it, especially since it is structured sort of as a 
pilot. 

On the subsidies side, I think it is going to require us to be much 
more open-ended. Because, effectively, if you say we are going to 
give you a break if you are a veteran or we are going to give you 
a break if you are doing energy loans, it is going to be dependent 
upon the volume that comes in the door. So we have to scope that 
volume. 

On the technical assistance side, I think it is a little bit easier 
to say we are going to get X amount of money that is going to be 
available for these programs and then design the program around 
the funding level. 

Mr. Serrano. How close are you on an estimate of what you may 
need? 

Mr. Preston. I think we are pretty close. I think on the vet- 
erans’ side, we would expect something in the $10 million to $15 
million range per year; and that depends upon volume. 

Mr. Serrano. $10 million to $15 million? 

Mr. Preston. Sort of in that range. It would be much smaller on 
the energy side. But that is very difficult for us to gauge, because 
we don’t track what loans are for energy efficiency now. 

We do track veterans loans. So we know how many are going to 
veterans now; and we assume, if we gave them a break that would 
grow because more people would be interested. A lot of our loans 
we don’t necessarily think people are actually identifying them- 
selves as veterans, even if they are. So that is a little bit easier for 
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us to do. I don’t think, personally, that the energy loan costs would 
be as great as the veterans, because veterans receive almost $1 bil- 
lion in loans through our programs today. 

I think on the technical assistance side it is more up to us as the 
Federal Government in conjunction with the industry to say, how 
big should this be? Do we want to allocate $5 million for these spe- 
cial veterans and energy programs? Do we want it to be 10? Do we 
want it to be 3? And what we can do with you all is to say, look, 
if we size it at 5, for example, we think it can reach this many cen- 
ters and this many people. And that is kind of how I think we 
should engage it with you all. 

HURRICANE KATRINA DISASTER LOANS 

Mr. Serrano. Disaster loans. Two and a half years after Katrina, 
can you describe at what point in the recovery phase SBA now 
finds itself? Are loans still being made? Are most loans entering 
into the repayment phase? Is this the time when we will begin to 
see defaults on loans and reports of abuses of the program coming 
up? 

And last year in our hearing you said that the default rate esti- 
mate for loans was modeled after Hurricane Andrew, that you ex- 
pected Katrina to be better due to the unprecedented level of Fed- 
eral aid into the area. Do you still believe that to be the case? 

I know I gave you a few questions there at once. 

Mr. Preston. We are well past the point where we are approving 
loans in Katrina and really pretty much well past the point where 
we are actually disbursing loans. But we will give you the exact 
numbers for the record. 

[The information follows:] 

Question. Are Katrina Loans still being made? 

Answer. No. However, SBA will continue to consider new loan requests if the late 
filing results from substantial causes essentially beyond the applicants control. Dis- 
bursement of loans is 97 percent complete. The few loans still only partially dis- 
bursed are waiting for permits, contractors or other outside factors. 

Question. Are loans entering the repayment phase? 

Answer. Of the nearly 120,000 net approvals, all but ^proximately 3,700 loans 
are fully disbursed and are in the full repayment phase of their loan. Furthermore, 
most of the 3,700 partially disbursed loans also have entered a repayment phase. 

Question. Have we begun seeing any defaults? 

Answer. Yes, of the 119,802 Katrina disaster loans that have been approved, 
4,960 loans have gone into default and have been sent to the Treasury Department 
for collection pursuant to the Debt Collection Improvement Act of 1996. 

Mr. Preston. But just off the top of my head, we have over $6 
billion that we have disbursed in the Gulf There are probably a 
few hundred million in available disbursements. And what I mean 
by that is people that have a loan commitment from us who are 
in the process of rebuilding their home but they just haven’t asked 
us for all the money yet because they might be partially through 
the rebuilding or — and this is a unique situation in Katrina — peo- 
ple who even 2 and a half years after the storm still don’t know 
what they are going to do. And there are those people where we 
have said, look, we will continue to let you have this commitment 
even though you haven’t asked for the funds yet if you show us a 
reason for that. 

So we still show committed funds that are undisbursed, but it is 
very much in the hands of the borrower to get that money. But, 
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by and large, the money is out the door. It is in people’s hands. It 
has either gone to rebuilding homes and businesses or is in that 
process today. 

I don’t recall exactly what I said last year, but Hurricane Andrew 
and any number of other disasters would have been instructive in 
our estimating repayments. We wouldn’t have just looked at An- 
drew. We would have looked at a much broader experience. It is 
a little early for us to look at delinquency trends. Part of the rea- 
son for that is, even though the storm is 2 and a half years ago, 
a lot of people didn’t get their money until recently. So they are 
just now going into the process, many of them, where they are ac- 
tually servicing the loan. So there is a big lag effect. 

So it is premature for us to get a sense for if there would be sig- 
nificantly different delinquencies in this disaster relative to the 
other disasters and what that means for our subsidy estimates. But 
we would be happy to keep you all apprised of that along the way. 

Mr. Serrano. Please do. 

I know this is maybe a difficult question. What was the biggest 
complaint that you heard or that SBA got? 

Mr. Preston. There were 

Mr. Serrano. If you had to look at it and say, next time, heaven 
forbid this happens, here’s what we need to do different, what was 
your biggest complaint? 

Mr. Preston. Number one, it took way too long to get responses. 
So if I submitted my loan applications, it took a very, very long 
time to hear from you. 

And then we heard some secondary issues like, we have sent in 
our documentation and you have lost it. We have to send it in 
again. We call your call center. We have called two times. They 
have given us different answers in terms of the status of the loans. 

So there was a lot of confusion out there. And if we have time 
and you would like to, I can take you through what we have done 
to address all those issues. But I can speak with full confidence 
that we have entirely redesigned how we make disaster loans and 
how we support people through that process, very much instructed 
by what we learned in Katrina. 

So I think we have a better disaster operation than we have ever 
had, and I think we are much more capable of not only effectively 
handling what we see today but a much larger disaster. 

Mr. Serrano. Well, I appreciate the fact that, unlike other folks 
who come before us, when I ask you what are people complaining 
about you didn’t say “well, we are the greatest, nobody complains 
about us.” 

So you don’t have to take us through it, but I would appreciate 
it if you could supply the committee what steps have been taken 
to remedy that. 

Mr. Preston. Sure. 

[The information follows:] 
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Summary of Operations Improvements to the Disaster Loan Process 

1) Additional Surge Space 

The Agency has secured over 280,000 sq. ft. of space in multiple locations across the 
country with 150, 000 sq. ft. specifically allocated as permanent space for the Processing 
and Disbursement Center in Fort Worth, TO. This will provide space to handle any 
initial surge requirements while allowing time for the Agency to work with GSA in 
obtaining any necessary additional space. 

2) Reserves 

SBA’s Disaster Assistance capability expands and contracts in size based on the level of 
disaster activity. Prior to the Gulf Coast Hurricanes, SBA had about 800 employees on 
the payroll but quickly surged to over 4,300 employees in response to these 
unprecedented storms. Today, SBA’s Disaster Loan Program has roughly 1,000 
employees across all key functions. Recognizing the benefits and effectiveness of the 
ability to immediately supplement its workforce, the Agency expanded its Disaster 
Active Reserve Corps. Currently, SBA has selected approximately 2,100 employees in 
this expansion and continues to add personnel to the Active Reserve Corps. This 
capability allows the Agency to activate this specialized group of trained personnel to 
report for duty within 48 hours. The number of trained employees on board and in the 
Active Reserve Corps increases the Agency’s capacity to quickly respond to disasters, 
including catastrophic events. Additionally, SBA has a Ready Reserve Corp that consists 
of approximately 2,100 former disaster employees that could be contacted to return to 
work. 

3) SBA non disaster employees training 

During the Gulf Coast Hurricanes response, the Agency utilized SBA’s nationwide 
District Office infrastructure to handle increased disaster activity. Additionally, the 
Agency has implemented an initiative to utilize District employees in future disasters in 
such activities as processing support and coordinating local resources through SBDCs, 
Chambers of Commerce, and other local professional and charitable organizations to 
improve outreach and accelerate response in the field. In 2007, we provided surge 
training for approximately 475 non-ODA SBA employees which focused on DCMS and 
Home Loan processing. 

4) Enhanced DCMS capacity 

To accommodate a larger workforce to process loans, SBA has expanded the capacity of 
the Disaster Credit Management System (DCMS). The most recent test (March 2008) 
shows that the DCMS has support capability of up to 12,000 concurrent users. This 
expansion represents a four-fold increase in capacity over peak usage during the 2005 
Gulf Coast Hurricanes. The system also enables users to work remotely, thus expanding 
the geographic alternatives for recruiting the w’orkforce. 


5) Forecasling/Scalability Model 
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The Agency now possesses the capability to determine resource needs - financial, human 
capital (by function), and logistics - required to maximize SBA’s response against a 
number of different application volume scenarios. The Agency is refining detailed action 
plans to determine the appropriate resource needs outlined in each scenario and to 
establish protocols for action to respond accordingly. To prepare for future disasters, the 
Agency has obtained and implemented FEMA’s HAZUS software product into its 
disaster response planning. The software is being used to provide additional information 
- such as estimated losses, regional demographic information, and community 
infrastructure information - which is crucial to the Agency to better gauge the resources 
needed in each scenario, initially and throughout a disaster response period. By using this 
information in conjunction with the risk monitoring procedures, SBA will be able to craft 
a scenario-specific, accurate response. Recognizing the continued benefits of forecasting, 
SBA is reviewing external disaster models to determine how best to link the expected 
scope of potential disasters with our preparedness estimates. Further, external models will 
provide SBA with information on a greater variety of disasters, and with crucial 
additional information (such as levels of insurance coverage) that is not available 
elsewhere. 

6) ACE and Account Improvements 

Since August of 2006, ODA has engaged in a comprehensive reengineering of the 
processes, tools and policies that directly impact disaster victims' experience with SBA 
and the ability of SBA loan processing employees to provide customer-focused service. 

The Accelerated Disaster Response initiative (ADRI) focuses on improving the disaster 
victim’s end-to-end experience from disaster loan application, through approval and 
closing, to final disbursement of funds. The driving principles behind ADRI are speed of 
response, customer support and quality. 

The ADRI was focused on deploying a series of near-term (2007) and longer-term (2008) 
improvements. These improvements, spanning across five key success factors, were 
addressed by eight cross-functional reengineering teams operating with the mandate to 
design, test and implement solutions as quickly as possible. The eight Rapid Action 
Teams have collectively launched and completed a total of 164 Action Projects. 
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Mr. Serrano. We are running against the clock here, no fault of 
anyone here, because we have votes coming up soon. So I will hold 
the rest of my questions for now and turn to Mr. Regula. 

DEMAND FOR SMALL BUSINESS LOANS 

Mr. Regula. Thank you, Mr. Chairman. I will submit most of 
mine for the record. 

We are allegedly in a bit of recession. Has demand gone up for 
small business loans? 

Mr. Preston. No. Demand has gone down. And we have talked 
with literally hundreds of bankers, and I personally have spoken 
with dozens of them personally. 

We are seeing a couple things, sir. I think we all know that there 
was a pretty significant appetite for risk in the lending community. 
We saw it on the mortgage side. We saw it on the business side. 
So we are seeing banks pull back some on the much riskier loans 
that they were doing. But almost all the banks we are talking to 
are telling us that they are seeing less demand for credit. 

If you look at surveys of small businesses out there, what you see 
is small businesses saying they are less likely to expand right now, 
they are less likely to hire, they are less likely to invest than they 
were a year or two ago; and those are the things that typically 
drive the need for capital. 

I think the other thing that is happening is we are seeing less 
acquisitions of businesses, and that also is a driver of capital need. 
So that is what we have been seeing. 

There is also among some institutions a tightening of credit 
standards. 


RATE OF DEFAULTS 

Mr. Regula. What is your rate of default? How does it compare 
to conventional financial institutions? 

Mr. Preston. I would have to get you that. 

[The information follows:] 
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Mr. Preston. Our rate of defaults, there are a lot of different 
ways to cut this, but, effectively, if you look at the life of a loan, 
the amount of money we lose on a typical guarantee would be in 
the 3 to 3.5 percent range. And that is what our fees cover. We are 
a zero subsidy program. We have seen delinquencies trending up. 

Mr. Regula. That is not too far off of conventional financing. 

Mr. Preston. My staff is instructing me we are about twice the 
industry average, which makes sense. 

Mr. Regula. You get the tough ones. 

Mr. Preston. We get the tough ones, and that is what our fees 
cover. 

Mr. Regula. And that is as it should be, in a sense, because it 
gives people who might not otherwise get the credit they need to 
start a business. It could grow. And you do take a higher degree 
of risk. 

Mr. Preston. If you look at our loans and you look at sort of the 
credit quality of the private sector, we kind of pick up the lower 
end and go a little bit beyond that. And then they also often use 
us for deals where there might not be quite as much equity or they 
might need to go out to 10 years rather than 5. So we help them 
reach a little bit further. 

veterans’ programs 

Mr. Regula. Do you have veterans’ preferences? In other words, 
do veterans get a break on loan applications for small business? 

Mr. Preston. We have a couple of veterans’ programs. 

In our bank lending programs, they do not get a fee preference. 
But Mr. Serrano was asking about a recent piece of legislation that 
would provide them with a fee preference. Right now, it is an un- 
funded thing. We do have a program that provides a heavily sub- 
sidized low interest loan to small businesses that have been im- 
pacted by reservists getting called up for Active Duty, and they can 
get a 4 percent loan from us. They are effectively looking at that 
as being — it is a disaster loan, is what it is considered. And so if 
you own a business and you are a reservist or you are a significant 
member of the business and you get called up and you have an im- 
pact from that, you can come directly to us. 

employee retention 

Mr. Regula. I understand that 34 percent of your staff will be 
eligible to retire in fiscal 2009. That is going to be a big hit for 
qualified people. Are you working to attract people? Because staff 
makes all the difference in the world. 

Mr. Preston. You are absolutely right. What I would tell you is 
34 percent aren’t going to retire. A lot of our people stay well past 
their eligibility. But, absolutely. We are, in the last year and a half, 
actually, the last year, we have dramatically stepped up our train- 
ing efforts to bring people up to a higher competency level. We 
have rolled out an entire process where we are putting people on 
career development plans, and we know where those people are. So 
we know where the potential impact is. It is absolutely an issue 
that we understand, that we are trying to address. 

The flip side of that is many of the challenges we have had with 
our employee base is a lot of them have felt that the promotion op- 
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portunities haven’t been there because a lot have been at their jobs 
for a long time. So we are looking forward to making this a pro- 
motion opportunity for people if that top layer begins to retire. 

Mr. Regula. Thank you, Mr. Chairman. 

In the interest of time, I will submit the rest of mine for the 
record. 

Mr. Serrano. Thank you. 

Mr. Cramer. 

Mr. Cramer. Thank you, Mr. Chairman and Ranking Member. 
I want to jump in, too, because time is short here. 

I appreciated your response to the disaster loan response system 
after Katrina. So I, too, would be looking forward to any informa- 
tion that you can supply us with. 

You made reference to a redesigned process. I assume by that 
you mean because of the experiences you had with that process 

Mr. Preston. Yes. 

Mr. Cramer [continuing]. You have redesigned it since that time. 

Mr. Preston. That is correct. 

Mr. Cramer. But I also would like know what your problems 
were during that process and who got money and what the process 
was like there. 

Mr. Preston. Okay. 

SMALL BUSINESS INNOVATION RESEARCH FUND 

Mr. Cramer. But I want to shift to the Small Business Innova- 
tion Research Fund. In my district, when I have my targeted meet- 
ings with my small business community, SBIR comes up regularly. 
In North Alabama, we have a lot of folks that live off of aerospace 
and defense contracts. We have a lot of innovative engineers and 
scientists in our area that are doing very valuable things and use 
that program. But you had a cap for the program, phase one and 
phase two, phase one at $100,000 and phase two a cap of $750,000. 
I would like to know, how long have those caps been in place? 

Mr. Preston. I don’t recall. It is a long time, and we are working 
right now on increasing them. 

Mr. Cramer. Good. I would encourage you to do that, because I 
don’t think that has been adjusted for some time. 

And what other programs, or is there the opportunity to be more 
innovative with the SBIR funding so that you could encourage 
small businesses in innovative research like that? Or do you have 
other programs I am maybe not aware of? 

Mr. Preston. The SBIR program effectively requires anybody 
with a large research budget to designate 2 V 2 percent to small 
businesses. So it is a great opportunity for us to support small 
innovators. And there are great innovators. We do have programs 
that help them with training, with technical assistance. 

I think it is also important to note that even though that pro- 
gram effectively designates 2 V 2 percent of the Federal budget to go 
to small businesses, many more small businesses avail themselves 
of research grants. I can get the exact number, but I believe it is 
roughly 7 percent of the research budget. So there is a lot more 
funding going to those companies than just comes through SBIR. 

Mr. Cramer. Thank you. 

Mr. Serrano. Mr. Bonner. 
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DISASTER LOAN PROGRAM REDESIGN 

Mr. Bonner. Thank you, Mr. Chairman. 

Mr. Administrator, 14 feet of water in downtown Mobile, my 
hometown, communities like Coden and towns like Dauphin Island 
and Bayou La Batre that truly felt they had seen and experienced 
a tsunami. So when we talk about Katrina, even though New Orle- 
ans and the Mississippi Coast received the brunt of the storm, we 
certainly had our share of it in coastal Alabama as well. 

Shortly after the storm, I think it is safe to say, the SBA pro- 
gram that you inherited when you came on the job was pretty 
much in a disaster. However, within months of your leadership, 
you helped to turn the program around. 

Mr. Preston. Thank you. 

Mr. Bonner. And at least from our experience I want to say 
thank you for doing that. 

Mr. Preston. Thank you very much. 

Mr. Bonner. You touched briefly on the issue in your testimony. 
Can you tell us a little bit more about how you accomplished some 
of your goals of revamping the program and specifically how SBA 
is now better prepared to deal with this in the case of a future ca- 
tastrophe? And could you also tell us a little bit about your $160 
million request for the administration of a disaster program that 
would improve the abilities to submit electronic loan applications, 
which was mentioned in your written testimony? 

Mr. Preston. Real quickly, one of the important things is for 
people at the front end to have their applications expedited quickly 
for quick decisionmaking. Right now, people are sending in a pack- 
et of information. The electronic loan request would allow people to 
submit that through a Web site. 

Not only is it easier for the borrower, it is a lot easier for paper 
flow. Things don’t get lost. You don’t have people doing reentry er- 
rors. And we don’t think of those as being impediments, but when 
you have a large disaster and you have mistakes, these are huge 
time savers and ultimately result in huge benefits to the borrower. 

Let me just give you a couple of concepts around what we did, 
and I will try to keep it brief A couple of things. We had a process 
where effectively a loan would go down the production line, and it 
would go from an input clerk to a loan officer to several people 
doing different things. And if there were errors or problems along 
the way, ultimately, those wouldn’t always get caught until the 
back end, and then they would have to go into a queue to get fixed 
and modified. Our attorneys and our legal people and our financial 
people didn’t always coordinate as well as they needed to. And the 
other thing we found is, because we had recently consolidated four 
centers, people weren’t always working off the same rule books. 

So we made all of our policies consistent. We blew up the produc- 
tion line. We put people in what we call integrated teams. So they 
have got lawyers, finance people, clerks, case managers all working 
together on one team. So when your loan comes to me, if I am a 
loan officer, I turn to my lawyer over here, I turn to my other ex- 
perts over here, we get all the problems taken care of quickly. We 
can make a decision on the spot. 
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The other thing we did is, if you were a borrower, you didn’t 
have a human being to help you through the process. You called 
a call center and you sent documents back and forth. We now as- 
sign people a human being who calls you up and says, I am here 
to help you. Tell me what you need. Let me talk through your pa- 
perwork with you. And it allows our front-end people to be an advo- 
cate for the borrower. They know if they have a closing coming up, 
so they will do everything to resolve their closing. 

It also allows our front-end people to hear about the problems we 
are having and then tell the rest of the organization, which we 
gather data. We gather data now on every single customer, and we 
can turn that into fixing the process. 

And let me give you one example, and I can apply and do some 
of this in writing. 

But we called 100,000 people to ask them why they hadn’t gotten 
their SBA loan, in their mind. Were they waiting for us or were 
we waiting for them? We found people couldn’t get their title docu- 
ments. Everything was backed up in New Orleans. We sent 15 peo- 
ple to the Parish Clerk’s Office in Orleans Parish to help them get 
through their workload to help borrowers when they came in the 
door to get their paperwork so we could get our work done. It 
wasn’t our problem, but we wanted to help them through that proc- 
ess. 

We would have never had that if we hadn’t started getting data 
from customers out of the system, calling them up, and learning 
from them how we needed to help them better. 

So one of the things I am proudest of is we have turned our peo- 
ple from paper processors to advocates for people who are disaster 
victims. And not only in helping them get what they needed done 
but helping us understand how to serve them better. 

Mr. Bonner. Again, it is that type of proactive leadership. You 
came on the job I think a year after Katrina, basically, but you 
turned it around. 

Mr. Preston. Thank you. I appreciate that. 

Mr. Bonner. And if I could get a quick second question in. 

FOREIGN INVESTMENT 

Representing a port city in a State that the Port of Mobile is now 
the tenth largest port in America — and I don’t want to go back to 
the trade agreement that you and the chairman have already men- 
tioned specifically, but just in general we talk about outsourcing 
jobs, about insourcing jobs. How important, in your judgment, is 
the insourcing of jobs, especially as it relates to small businesses 
and opportunities for small businesses? 

My understanding is that there are about 5 million direct U.S. 
jobs that are a result of foreign investment in this country and 
probably another 5 million indirect. Can you see a benefit to small 
business. Main Street America, to this because of the foreign in- 
vestment? 

Mr. Preston. I absolutely can, and I think there are two ways. 
First of all, I think a lot of times we look at either small business 
exports or small business direct contracts, but we often forget that, 
when there is foreign investment, the amount of follow-on in ancil- 
lary business that flows from big business to all sorts of sur- 
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rounding small businesses, logistics, components manufacturers, 
other service providers. We don’t have an insulated economy. We 
have a vep^ much integrated economy that goes up and down sort 
of the business sides. 

The other thing is often when we open up foreign markets, and 
this may be a little bit beyond your question, the little guys are the 
ones that have the harder time exporting because they can’t put 
people in the country that they are exporting to necessarily. They 
don’t always have the funds to figure out the regulations. All of the 
administrative barriers, is what makes it very tough for them. And 
simplifying the trade pathway for them is a big factor in opening 
up the floodgates, and I hear this time and again. I heard it from 
an exporter on Monday when I was in Miami. He went through 
chapter and verse what he had to deal with in going to a particular 
country, and he said it is just not worth it in certain countries be- 
cause I just can’t handle all the stuff. 

It is not just the tariffs. It is all the other stuff. And that is why 
I think this often isn’t couched as a small business issue, but I 
think it very much is. 

Mr. Bonner. Thank you, Mr. Chairman. 

Mr. Serrano. Mr. Goode. 


HUBZONES 

Mr. Goode. I want to say thank you for your personnel in the 
Richmond office. Ron Bew has worked very well with my office on 
a number of things. 

Mr. Preston. Good. Thank you. 

Mr. Goode. They have held some forums to assist veterans, mi- 
norities, and others as to what the SBA has to offer. So I just want 
to say thank you for that, and then I wanted to ask you a little 
bit about hub zones. 

The largest city in my district is Danville, which is slightly under 
50,000 now. Adjacent to it is the largest county in Virginia, which 
is rural, which is Pennsylvania; and it gets knocked out of being 
a HUBZone because it is adjacent to Danville. I have introduced a 
bill that would cover Pennsylvania County and a number of other 
jurisdictions around the country that are situated like that, and I 
am just wondering if you all have a position on that or are you neu- 
tral? 

Mr. Preston. I apologize. I am not briefed on your bill. I will tell 
you that, in many cases, because of a mix in a county between sort 
of what is rural and what is not considered rural, we do get into 
some challenges in getting certain areas designated as a HUBZone 
when they might otherwise qualify. So I would love to take a look 
at what you are proposing and work with your staff. 

Mr. Goode. I will tell you the number of it is 383. 

Mr. Preston. Okay. Thank you. We will be in contact with your 
staff. 

Mr. Goode. And that is a situation with Pennsylvania and the 
area close to Danville, is urban. But, like I say, it is the largest 
county in Virginia, and the rest of it is really rural, and if they 
could get hub zone status, it would help us keep the few businesses 
we have got in that rural part and might let us get a few more. 

Mr. Preston. Thank you. 
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Mr. Goode. Thank you. That is all, Mr. Chairman. 

PRIME PROGRAM 

Mr. Serrano. Thank you. 

The PRIME program is once again proposed by the President for 
elimination. As you know, elimination of the program troubles this 
committee, especially this chairman, greatly, b^ecause it targets 
low-income and very low-income business people with much-needed 
training and technical assistance. Now it would seem that if the 
economy is hurting more and more, and you have been very open 
here in telling us that some people are not investing, they are nerv- 
ous, that this would be the time of an even greater need for a pro- 
gram like this one. Why does the administration dislike this pro- 
gram so much? Why do they think it should not exist? 

Mr. Preston. Mr. Chairman, I think it is more an issue of, in 
a time of tight budgets, we are trying to consolidate our technical 
assistance, spending in a handful of large programs and leverage 
them as effectively as possible. 

When you look at the micro loan program or you look at the tech- 
nical assistance there or you look at the prime funding, I think we 
are taking the position in both cases that we would like those peo- 
ple to seek their technical assistance from places where we are g:et- 
ting a lot more leverage. And these are networks where we provide 
seed funding — I shouldn’t say “seed” — foundational funding to 
where they expand their funding through other sources. State and 
other sources, rather than having a broader network of small pro- 
grams. 

Mr. Serrano. So your comment would lead us to believe, or that 
you believe, the administration believes, that these are similar pro- 
grams. Yet it has a constituency — I don’t think just a constituency 
that says don’t cut anything but, rather, people that feel that this 
program has a specific mission. 

Is it the belief of folks in the agency that whatever support is 
being given by the PRIME program could fit into other programs? 
Is that what the suggestion has been? 

Mr. Preston. I think the answer is yes. And if you look at our 
spectrum of programs out there, they do cover a lot of different 
types of businesses. Many of them are businesses that are home- 
based businesses, people that are going from very low-income levels 
to something that can sustain them a little more effectively, all the 
way to businesses that are high tech and have a great growth op- 
portunity to them. 


MICRO LOAN PROGRAMS 

Mr. Serrano. Now maybe I am missing something here, and I 
am not trying to be funny. But, for instance, my next question had 
to do with the micro loan technical assistance program, where also 
the administration wants to eliminate it. So, on one hand, you are 
telling me that we have programs that this can fit into. Yet we con- 
tinue to try to eliminate some of those other programs that perhaps 
it could fit into. How do we explain that? 

Mr. Preston. Well, the three big programs we have are the 
Small Business Development Centers, Women’s Business Centers, 
and SCORE. And that is where we support over one million entre- 
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preneurs a year. The micro loan program, for example, I think we 
had a little over, I think it was, 2,200 new micro borrowers come 
into the program last year. So we have got somewhat over 2,000 
going into a network that supports one million. So the scale of 
these other systems is very significant relative to the number of 
people that are being counseled in the smaller programs. I don’t, 
off the top of my head, know what that number would be for 
PRIME. 

Mr. Serrano. Now, also on the micro loan issue, the President’s 
2009 budget also proposes zeroing out the Federal subsidy for the 
micro loan program. The budget suggests doing this by increasing 
the cost of the SBA loans to non-profit lending intermediaries. 
Won’t this change make the program more costly, with the costs 
being passed on to small business borrowers? 

Mr. Preston. It will make the program more costly for the bor- 
rower, potentially. I think the difference is, because it is a heavily 
subsidized program, it is relatively limited. Every dollar that we 
put out there in a new business comes with an 88 cent cost, 88 
cents for technical assistance and for subsidy. Our view has been 
if we can make this a zero subsidy program we no longer limit our 
ability to put capital into the micro lending industry. We can go 
much bigger if we can make it a zero subsidy program. We can get 
a lot more dollars to micro borrowers. 

Now there is no doubt that the cost of those funds to the bor- 
rowers is going to be somewhat higher, but there would be a lot 
more funds available and at already what I think would be a low 
cost because it would be somewhat over a point over the Treasury 
rate. 


SUBSIDIES 

Mr. Serrano. That seems to be the ongoing argument here. As 
you know, in the 7(a) program there is the same thing, where the 
administration or the agency seems to feel that, without the sub- 
sidy, you can actually do some other things. And yet subsidies are 
very popular with the Members of Congress, especially that sub- 
sidy. And that is one, as the ranking member can tell you, that if 
we don’t provide it, I can guarantee you an amendment will put it 
in the bill on the House floor. That is not one where Mr. Regula 
and I can talk to folks and say don’t do this. 

Mr. Preston. Sure. 

Mr. Serrano. If you were trying to analyze why this happens, 
if indeed the subsidies are not necessary in some cases or in many 
cases, why does it have such a constituency with Members of Con- 
gress from all over the Nation? 

Mr. Preston. You know 

Mr. Serrano. And, again, it can’t be simply don’t cut a program, 
because there are many Members of Congress who are very much 
into the idea of cutting, yet they don’t want to cut the subsidies. 

Mr. Preston. On the subsidies side, if we are talking about the 
micro loan program, there is no doubt that there is a network of 
micro lenders out there today that we currently fund that reach 
businesses and that will have to go through a time of difficult tran- 
sition if we pull back their technical assistance funding and in- 
crease their cost of funds. I don’t want to conjecture in terms of 
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what they have to do, hut — and especially if our funds are going 
to pay for operating costs. 

But to the extent that our funds go for technical assistance, they 
are going to have to begin referring those people to somewhere 
else, and I think they are also going to have to look for transactions 
that can support a somewhat higher cost to capital or reduce their 
spreads. 

On the 7(a) side, which is a zero subsidy program, historically 
when we have talked about providing a subsidy for this program, 
just to put it in simple terms, as I view it we are looking at reduc- 
ing the cost effectively to the borrower by taking a point or a point 
and a half off the upfront cost. It is almost like mortgage points. 
So if you said, instead of paying 2 and a half points they are going 
to pay 1 and a half points, that is effectively how we would change 
the cost structure, by providing a subsidy. 

When we run the numbers on an average SBA loan that is less 
than $1 a day. It is not that big of a cost to the borrower. And you 
also have to ask yourself, if another point or point and a half is 
the difference between taking a loan and not taking a loan, you are 
either — I get concerned that if that is what it takes to be able to 
pay for a loan, you are dealing with a pretty marginal borrower. 

So I view that as less of inflicting a pain point on anyone. I do 
acknowledge the pain point on the micro loan program, because I 
think the people we fund are going to have to go through a chal- 
lenging transition. 

Mr. Serrano. Thank you. 

Mr. Regula. 

ENCOURAGING EXPORTING 

Mr. Regula. Just one question. We are facing as a nation a $711 
billion trade deficit. Do you make any special effort to help compa- 
nies that indicate they are in the field of exporting 

Mr. Preston. Yes. 

Mr. Regula [continuing]. That would be helpful in reducing the 
trade deficit? 

Mr. Preston. Yes. And we are stepping it up. There are a num- 
ber of things. 

First of all, our partners in the Small Business Development 
Center community and some of our other technical assistance part- 
ners provide support to businesses that are interested in exporting, 
kind of helping them think through how to do that. 

We work together with the Department of Commerce also in a 
number of places around the country called U.S. Export Assistance 
Centers, where people can come into those centers and get a lot of 
information about how to export to a particular country. And then, 
once those goods — if they want to have support in country, we co- 
ordinate with the Department of Commerce doing that as well. 

We provide working capital loans that allow people to, if they 
need to, if a small jam manufacturer needs to build its inventory 
to export, we will finance that. We will actually finance the actual 
export, and we will coordinate with exit banks on their programs. 

The last thing I would mention is we are kicking off a series of 
trade symposia around the country to bring small b^usiness export- 
ers and potential exporters together to help them learn how to do 
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this more effectively. And I mentioned earlier we just had 400 peo- 
ple in the Miami area on Monday, and it was just a terrific success. 

So it is an important thing for our constituents, and we are 
working to expand our support for them. 

Mr. Serrano. Mr. Goode. 

Mr. Goode. I don’t have any more questions. Thank you. 

Mr. Serrano. Mr. Preston, I want to pay you a compliment in 
public. When we thought we had votes at 10:30, we had decided to 
end the hearing at 10:30, rather than keeping you here, because 
your agency has a reputation and you personally of telling the com- 
mittee what it needs to know when we are not doing it in public. 
Some folks have to be asked in public. It is the only way we might 
get part of what we need to know. So consider that a compliment. 

Mr. Preston. Thank you very much. 

Mr. Serrano. And we appreciate your service to our country. We 
appreciate the work you do. We appreciate your willingness to 
work with us even during difficult times. And this coming year, 
this budget session could be a difficult one. We won’t hold you here 
any longer. Just please keep us informed on some of those issues 
we presented to you before. 

Mr. Preston. Thank you very much. 

Mr. Serrano. The hearing is adjourned. 
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Questions for the Record 
Submitted by Chairman Jose E. Serrano 


1. Contractor employees 

Please provide a list of how many contractor employees have worked within each program 
office with SBA for fiscal years 2006 through 2008. 

RESPONSE: 

FY 06: 484 full time and 1 8 part-time 
FY 07: 333 full time and 15 part-time 
FY 08: 405 full time and 17 part-time 

Excludes services type contracts - for example the IBM Hosting contracts where the company 
provides services via several employees. ITie actual number of Contractor employees designated 
“full time” fluctuated throughout each year. The number reported reflects the total number of 
contractor employees that worked within each office during the specified period but does not 
mean that each worked the full year. 

How much did the SBA spend on contractor employees in fiscal year 2007? Please include 
contract support/administrative costs in addition to direct contract costs. 

RESPONSE: SBA spent $30,580,707 on contractor employees in fiscal year 2007. 

How many contractor employees currently work in space alongside of, and perform similar 
functions as, regular civil service employees of SBA? 

RESPONSE: 1 88 contract employees work in space along side of federal employees and 
perform work similar to civil service employees. Contractors do not perform managerial work or 
work determined to be inherently governmental. 

What steps has SBA taken to ensure that contractor employees follow ethical standards 
that are at least as strong as the standards and laws that govern Federal employee 
conduct? 

RESPONSE: Like Federal employees, all contractors must take ethics, computer security, and 
other training. A Minimum Background Investigation (MBI) is done for contractor personnel 
who are expected to be on-board for more than a couple of months. Contractor employees are 
cleared through the OIG security clearance process similar to any federal employee prior to 
contract staff being given access to Agency computers (second level clearance through OCIO) 
and electronic records management. SBA determined the necessary contract provisions to 
require contractor conduct conform to Federal rules & regulations. SBA services center and 
headquarters management monitors the contract staff through the local contract site supervisor - 
issues are addressed and brought forward to the management of the contractor (and SBA 
Contracting Officer if necessary). 
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2. Competitive contracting 

For fiscal year 2007, did SBA enter into contracts that were not fully and openly 
competed? If so, what were the reasons for entering into such contracts? What is the total 
amount of money spent on such contracts? 

RESPONSE: SBA entered into 67 contracts totaling $22,063,999 that were not fully and openly 
competed. Of these,18 (27%) were awarded without competition to achieve the Agency’s socio- 
economic goals, e.g., 8(a), service-disabled veterans; 22 (33%) were non-competitive follow-on 
delivery orders, and; 27 (40%) were sole source awards for specialized support services, e.g., 
copier leases, copier maintenance, telecommunication services, and strategic sourcing initiatives. 

Were there contracts entered into during 2007 that were open to a competitive process but 
where there was only one respondent (the eventual awardee) to the solicitation? If so, 
please provide a list of these contracts, including their cost. 

RESPONSE: We had one contract with Unisys fora total of $1,761,800 for one year base, 5 
year option contract. This was a single respondent in a competition among GWACs. 

Please provide a listing of ^ fiscal year 2007 outside contracts of $50,000 or more. In the 
listing, please indicate which contracts were not fully and openly competed. 

RESPONSE: Please see attached Excel spreadsheet. This listing does not include modifications 
to active contracts awarded in FY’s prior to FY 2007. 
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3. Small business contracting 

In FY 2006, Federal agencies reported to the SBA that a total of $78 billion in Federal prime 
contract dollars went to small businesses, which is up from $75 billion reported for FY 2005. 
However, there is concern that large firms obtain contracts reserved for small businesses 
and, in some cases. Federal agencies count contracts performed by large firms towards their 
small business procurement goals. 

What resources is the Agency requesting in its budget to allow SBA to oversee the accuracy 
of reporting on approximately $75 to $78 billion in small business contracting? 

RESPONSE: The SBA has, and is addressing Federal Agency’s accurate reporting through a 
number of measures. On July 5, 2007 a revised Federal Acquisition Regulation (FAR) was 
issued requiring recertification of size on long-term contracts to ensure greater accuracy in 
reporting, and to encourage agencies to pursue new small business sources. The SBA’s 
regulation, and the change to the FAR, took effect June 30, 2007. Under the rule, any small 
business that merges or is acquired must immediately “recertify” its size. If the company is no 
longer small, the contract continues, but the federal government can no longer count it as a 
“small” contract. Federal agencies will also immediately modify all existing long-term (over five 
years) contracts to require small businesses to recertify their size status for acquisitions, merger 
requests and to recertify their size status prior to an option being exercised. All existing contracts 
of less than five years will recertify when their first option is exercised. The vast majority of 
these contracts have one-year options. 

Over the last two years, SBA has worked very closely with acquisition agencies and the 
Integrated Acquisition Environment (lAE) to clean up the electronic records in the contracting 
database and to make systemic changes to reduce the possibility that vendors that are ‘other than 
small’ are miscoded as ‘small.’ 

During the summer of 2006, some $12 billion of FY 2005 contract awards, characterized as 
having been made to small businesses, was challenged. In September 2006, the Administrators of 
the Office of Federal Procurement Policy (OFPP) and SBA required agencies to review their 
2005 procurement data, identify discrepancies, and correct the records, as necessary. This 
process was completed in March of 2007. 

In April 2007, SBA required that agencies review FY 2006 contracting data by June 30, 2007. 
Meanwhile, lAE deployed an analytical ‘tool’ and issued a battery of ‘exception’ reports to assist 
in data cleansing. On June 30, 2007, lAE ‘locked down’ the contracting database, and on August 
17, 2007, SBA issued the FY 2006 Small Business Coaling Report, and re-issued the FY 2005 
Small Business Coaling Reports. 

In August 2007, SBA issued the first Small Business Procurement Scorecard, It provides for a 
‘current status’ rating, based on actual performance, and a ‘progress status’ rating based on what 
agencies have done, and are planning to do, to improve performance. Notably, the scorecard 
includes an element addressing agencies efforts to ensure data integrity. 



469 


What funding has SBA identified as needed to limit errors hy contracting personnel in 
awarding small business set asides to large firms, and to identify potential fraud hy 
contractors for referral to the Inspector General for investigation? 

RESPONSE: The Office of Federal Procurement Policy (OFPP) and SBA required agencies to 
review that the Chief Acquisition Officers of agencies establish comprehensive, statistically- 
valid contracting data verification and validation procedures, and that they certify data accuracy 
and completeness to the General Services Administration (GSA), the ‘owner’ of FPDS-NG, each 
year. The first statement of data verifieation and validation was to be submitted to OFPP by 
December 15, 2007. 

Additionally, SBA utilizes the Small Business Procurement Scorecard modeled after the 
President's Management Agenda. The seoreeard ineludes an element addressing agencies’ efforts 
to ensure data integrity. 

What has SBA done to verify that these amounts arc sufficient? 

RESPONSE: Although there is not a specifie line item in the budget to support identifying these 
errors, the SBA uses many resources such as staff, travel, and training resources to address 
concerns about data integrity. SBA staff works with other federal agencies to provide training to 
contracting staff on small business programs. Additionally SBA works with GSA to develop 
reports to identify anomalies and to further assist in correctly coding the data. 

In a response to a question for the record on contract bundling posed after last year’s 
hearing, SBA stated that it was committed to increasing the number of Procurement Center 
Representatives (PCRs) who review Federal agency acquisitions with an eye toward 
increasing small business participation in procurements. The Committee understands that 
SBA now plans to increase the number of PCRs to about 60. 

Has SBA increased the number of PCRs during the time sinee last year’s hearing before the 
subcommittee? 

RESPONSE: SBA is committed to hiring more Procurement Center Representatives (PCRs). 

SBA continues to hire additional PCRs this year with the goal of increasing the number of PCRs 
to 66 by the end of this quarter. 

Arc there additional resources in SBA’s FV 2009 budget request to hire additional PCRs? 

RESPONSE: By the end of this year SBA will have increased the number of PCRs from 53 to 66. 
This is almost 25% increase in the PCR workforce. We are committed to maintaining a full 
complement of sixty-six procurement center representatives (PCRs) and are confident this number 
will be sufficient to support attainment goals for all procurement preference programs. 

How can even 60 PCRs effectively monitor S75 to $78 billion of small business contracting 
activities in 2000 procurement facilities across the country? 
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RESPONSE: SBA has placed the PCRs strategically in the locations (i.e., buying activities) where 
they can have the greatest impact. One PCR may cover a number of buying activities/agencies 
with the greatest dollar volume of spending. We are also providing more tools and training to our 
PCRs and contracting officers. This includes the recently implemented Quick Market Search. This 
tool will allow procurement officials to conduct market searches quickly and easily to find small 
businesses that can perform Federal contracts. 

Additionally, PCR efforts are being geared more fully to assisting Federal agencies in meeting 
their goals. Up until now, requirement ‘coordination’ between SBA and procuring agencies was 
essentially limited to review and appeal of unrestricted requirements for possible small business set 
asides. Under this initiative, requirement coordination will extend to review and appeal of 
requirements for small business set-asides under HUBZone and Service Disabled Veteran Owned 
Small Businesses. 

SBA released the first Small Business Procurement Scorecard in August 2007. This 
scorecard rates Federal agencies’ success in making Federal procurement more accessible to 
small businesses. 

What are the measures of success used by this Scorecard? 

RESPONSE: The Procurement Scorecard is comprised of two sections. The first section, or left 
side of the scorecard, reflects agencies’ ‘current status,’ and the second section, or right side, 
displays the agencies’ ‘progress.’ We evaluated current status and progress based on the FY 
2006 Small Business Goaling Report as of June 30, 2007, and responses submitted by each 
agency, pursuant to our “Guidance Document: Small Business Procurement Scorecard Response 
and Evaluation.” 

Criteria for Current Status; 

Green - An agency must meet their Small Business goal, 3 socio-economic goals, and 
make progress in the remaining goal. 

Yellow - An agency must meet their Small Business goal, 2 socio-economic goals, and 
make progress in at least 1 goal. 

Red - An agency will received a grade of “Red” if they did not meet their small business 
goal or did not meet at lest 2 socio-economic goals. 

Criteria for Progress; 

Green - An agency must have at least a current status grade of “Yellow” and meet all 
yellow standards (all 8 of the evaluated questions were responsive) 

Yellow - At least 6 of the 8 evaluated questions must appear responsive 

Red “ An agency will receive a grade of “red” under progress if it fails to meet criteria 
for the yellow. 
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How can agencies better promote small business participation in procurement? 

RESPONSE: Agencies can better promote small business participation in procurement by 
establishing a small business acquisition policy that encourages agency persormel with 
acquisition and purchasing authority to use small businesses whenever possible. As a best 
practice, agencies may use outreach events to congregate procurement persormel with small 
businesses. SBA is currently working with several agencies to share best practices that can be 
shared across the agencies. 

The Scorecard was to be updated every six months. Has there been an update since August 
2007? If so, please provide the Committee with the latest Scorecard. 

RESPONSE: In an ongoing process over the past several months. Federal agencies have shown 
unprecedented commitment to increasing small business contracting opportunities; SBA is 
working closely with every agency to make sure that effective small business contracting plans 
are in place for next year. We continue to work with all of our federal partners to develop a 
scorecard evaluation process in consultation with the Small Business Procurement Advisory 
Council, Based on this process, SBA measured each agency’s small business program plan based 
on nine critical elements. This is an ongoing process and the most recent draft scorecards have 
not been released to date. 


4. Loan Management and Accounting System ILMASI 

SBA initiated a loan modernization program to replace its current systems that were implemented 
in the late 1 950s. The fiscal year 2009 budget requests $ 1 6.2 million for this effort, and the total 
lifecycle cost of the effort is estimated to be $135 million. 

What steps is SBA taking to ensure that the program is completed on schedule and within 
budget, and that it will meet stakeholder expectations? 

RESPONSE: We are taking the following steps to ensure that the project is completed on 
schedule and within budget; 


• Establish the Program Management Office (PMO) - SBA is in the process of establishing 
the Program Management Office (PMO). SBA is hiring two additional project managers 
(one in the Office of Capital Access and other in the Office of the Chief Financial Officer) 
to help manage the program. SBA is also in the process of acquiring the Program 
Management Services to help SBA manage this program. 

■ Acquire Independent Verification and Validation (IV&V) service provider - SBA will also 
acquire the services of the IV&V service provider to provide quality assurance and 
independent verification and validation. 

■ Develop Blueprint/Roadmap and conduct Integrated Baseline Review - SBA is in the 
process of acquiring the services of the Solution provider. Upon award of the contract, 
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SBA will issue a task order to develop a roadmap/blueprint to implement the solution 
incrementally. At the end of the blueprint phase, SBA and the vendor will agree on the 
detailed plan by conducting the Integrated Baseline Review (IBR). The IV&V team will 
also participate in the Integrated Baseline Review (IBR) to ensue that the plan is realistic 
and achievable. 

■ Issue performance-based task orders incrementally - SBA will then incrementally issue 
performance-based Firm Fixed Price task orders based on the agreed upon 
Blueprint/Roadmap and detailed plan. Each task order will have clearly defined scope and 
schedule, and requirements 

• Use Earned Value Management and Quality Assurance to monitor the progress - The PMO 
will use Earned Value Management (EVM) to monitor the progress of each deliverable 
under each task order and take corrective actions. The PMO will also meet with the 
solution provider on weekly basis to assess the progress, identify any risks and develop 
mitigation strategies. The IV&V team, as part of the quality assurance, will also provide the 
LMAS Program Manager a periodic report on the progress of the project. 


We are taking the following steps to ensure that the project meets stakeholder expectations: 


• Commission the Steering Council - SBA has commissioned the senior level Steering 
Council that includes CFO, CIO, Senior Procurement Executive (SPE), Associate 
Administrator of Capital Access, Associate Administrator of Disaster Assistance and a 
representative from Office of the Administrator. The Steering Council agreed on the vision 
and the strategy SBA is using. The Steering Council meets every week to review the 
progress and help resolve issues. 

• Involve the stakeholders from the beginning - SBA has formed the Integrated Solutions 
Team (1ST) with members from all the offices and servicing centers. The 1ST participated 
in the Market Research and is participating in the acquisition process to acquire the 
solution and solution provider. The stakeholders will be involved in every step of this effort 
including requirements analysis, design, testing and implementation. 

• Select a loan solution by evaluating Commercial-Off-The-Shelf (COTS) solutions 
configured by the vendors based on the test scripts prepared by the stakeholders - SBA 
stakeholders have developed the test scripts that each vendor will use to configure their 
COTS package to demonstrate the capabilities of their proposed solution as part of the 
formal acquisition process. The evaluation team will evaluate each vendor’s proposed 
COTS package based on these scripts. These test scripts will help ensure the venders have 
a clear sense of SBA’s requirements needs and business processes. 

• Achieve buy-in by developing and demonstrating prototype for the full lifecycle of 7a 
Regular loan program - SBA is in the process of acquiring the services of the Solution 
provider. Upon award of the contract, SBA will issue a task order to develop a prototype 
for the full lifecycle of 7a Regular loan program based on the requirements provided by the 
users. This process will help users learn and understand the methodology used by the 
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vendor to configure the proposed COTS based on the users’ requirements. This process 
will also help achieve buy-in from all the functional groups. 

• Perform independent quality assurance function to ensure that the stakeholders’ 

requirements are met - SBA is asking the prime contractor to be at a minimum CMMl level 
2 certified and provide a Quality Control Plan and Quality Assurance Surveillance Plan 
(QASP). SBA’s IV&V contractor will perform Quality Assurance and Independent 
Verification and Validation to ensure the stakeholders’ requirements are met. 


Of the various acquisition, organizational, and business risks SBA has identified for this 
project, which will be the most challenging? Have sufficient resources been requested to 
mitigate these risks? 

RESPONSE: The acquisition risks are the most challenging. SBA has partially mitigated the risk 
by acquiring the services of the Acquisition Service provider to acquire the services of the Solution 
Provider. We are in the process of requesting a dedicated contracting officer for this program. 

The other risks that are very challenging are organizational risks. SBA is in the process of hiring 
two additional project managers to manage the program. SBA is planning to use the formal change 
management process to manage this organizational change. 


What has SBA done to limit the security vulnerabilities of the legacy systems while waiting 
for the implementation of the LMAS? 

RESPONSE: In March of 2005 the Agency implemented Transaction Information Processor 
(TIP) - An OS 2200 software product that manages the development and execution of online 
transaction processing applications. The application validates the user security identity (user id 
and security record) before a communications path is opened to a terminal through the 
communications management system (CMS). Also, in February 2008 a Certification and 
Accreditation was performed. Weakness and vulnerabilities where identified and a Risk 
Mitigation Plan was developed to close all vulnerabilities. 

In addition legacy systems are all subject to all other Agency Security Protocols and Procedures. 


5. Business Gateway 

Business Gateway offers small businesses a centralized resource for information on government 
resources, forms and regulations. The program is currently funded as an e-govemment initiative 
with 22 agencies, including SBA, contributing funding. 

Has the Business Gateway initiative moved from the development phase to operation and 
maintenance status? 


RESPONSE: Business.gov and Forms.gov, the two websites funded through the Business 
Gateway initiative, will be in an operation and maintenance mode by the start of FY 2009. For 
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purposes of clarification, the ‘operation and maintenance’ mode refers to a stable infrastructure. 
Even in this mode, both websites will continue refreshing the content and tools available to reflect 
changes in agency regulations and related guides published for small businesses and to respond to 
feedback received from business owners. 

What is the breakdown by agency of the $2,649,352 that Business Gateway is expected to 
receive from participating partners in fiscal year 2009? 

RESPONSE: 

USDA - $249,299 
Commerce - $249,656 
Defense - $74, 585 
Education - $64,609 
Energy - $86,235 
HHS- $216,701 
DHS -$108,146 
HUD -$125,781 
Interior - $ 1 1 9,0 1 2 
Justice - $78,041 
Labor - $223,024 
State Department - $61,937 
Transportation - $86,947 
Treasury - $354,132 
Veterans Affairs - $71,655 
EPA - $209,308 
GSA - $72,875 
NASA - $46,894 
NSF- $49,388 
0PM -$12,648 
SSA- $88,658 

What would be the advantages of directly funding Business Gateway under SBA starting in 
fiscal year 2009, rather than relying on participating agency contributions? What would be 
the disadvantages? 

RESPONSE: 

Advantages to direct SBA funding: 

o Time spent on governance activities could possibly diminish, allowing the program 
staff to spend a greater amount of time on content issues, 

o The labor-intensive process of negotiating and signing Memoranda of 
Understanding (MOUs) and related funding documents, which requires 
coordination within several SBA offices and the partner agencies, could be 
eliminated. 
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Disadvantages to direct SBA funding: 

o The current inter-agency governance and funding model leads partner agencies to 
be more involved in the direction and content of Business.gov and Forms.gov. 
Agency commitment levels and input might change once this is removed. 


Will there be administrative cost savings for SBA if the interagency transfers are replaced by 
direct funding? 

RESPONSE: Yes, but it is difficult to predict the amount of savings. A variety of SBA personnel 
are involved in reviewing, tracking, and executing the MOUs and financial transactions. Within 
the Business Gateway program, one individual spends the equivalent of two staff months 
supporting the MOU execution and interagency transfers, but this person also supports several 
other administrative functions as well. 

There are some contractor resources devoted to supporting the governance meetings, but it is 
unclear if the Advisory Board and Governance meetings would stop completely. The FY 2009 
budget request incorporates an anticipated decrease in governance for Business Gateway and 
reduced staffing for inter-agency coordination. 


6. 7(at loan guarantee program performance measures 

Last November, the Government Accountability Office testified that SBA has limited 
information on how well the 7(a) loan guarantee program helps small businesses succeed. 
GAO recommended that SBA “complete and expand its work on evaluating 7(a)’s 
performance measures and that SBA use the loan performance information it collected, 
such as default rates, to better report how small businesses fare after they participate in the 
program.” I understand that SBA agreed with GAO’s recommendations. 

What progress has SBA made in the last few months to implement GAO’s 
recommendations and improve performance measurement for the 7(a) program? 

RESPONSE: For FY 2008 the SBA has established the following performance measures to 
assess the 7(a) Loan Program. These measures are included in the Performance Assessment 
Rating Tool (PART) and SBA FY 2009 Congressional Budget Justification (FY09 CBJ). 
Consistent with GAO’s recommendations to identify outcome measures, SBA recently released a 
report prepared on its behalf by the Urban Institute that establishes a baseline for the following 
outcome measures: average sales, employment and survival rate of SBA loan recipients for the 
7(a) loan program. These measures will be updated on a recurring basis in order to evaluate the 
outcomes of SBA’s business loan programs. 

• Number of Loans Approved 

• Number of Loans F'unded 

• Number of Small Businesses Assisted 

• Number of Loans Approved - Underserved Markets* 

• Number of Loans Funded - Underserved Markets 
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• Number of Small Businesses Assisted - Underserved Markets 

• Cost of Loans funded 

• Cost of Small Businesses Assisted 

• Jobs Created or Retained 

• “Underserved Markets” is defined as those businesses located in a Hub zone, Low-to- 
Moderate Income Area, or an Enterprise Zone or Economic Community. 

What types of performance measures do you believe would be most effective in evaluating 
the success of the program? 

RESPONSE: SBA believes the performance measures outlined above, when taken together, allow 
the agency to gauge the 7(a) program’s effectiveness in supporting the Agency’s strategic goal of 
“expanding America’s ownership society, particularly in underserved markets,” 


7. Disaster loan recoveries 


Please provide details to support the recovery estimates for the disaster loans program for 
FY 2009. 

RESPONSE: The Disaster Assistance program recovery rate for loans obligated in FY 2009 is 
16.70 percent for the life of the cohort. The rate is based on historical performance of recoveries 
from the borrowers by the SBA and via the Treasury Offset Program for all defaulted loans that 
were obligated since FY 1992. 

What was the accounting adjustment made for FY 2008? 

RESPONSE: SBA made a $1 1 1 million accounting adjustment at the end of FY 2007 to reduce 
“undelivered orders” to recognize the expiration of Hurricane Katrina disaster loan approvals 
past their “disbursement period”. A similar adjustment to Disaster loan approvals was made at 
the end of FY 2006 in the amount of $200 million. SBA is monitoring Disaster approvals during 
FY 2008 and we expect that there will be no approvals past their “disbursement period” this 
year, so we do not expect to have a similar adjustment in FY 2008. 

How were recoveries made to the administrative expenses for FY 2007? 

RESPONSE: SBA’s FY 2009 budget request indicates that recoveries totaling $12.3 million 
were a source of funds for disaster administrative expenses in FY 2007. These recoveries relate 
to prior year obligations, and included several large contracts, that were subsequently 
deobligated for various reasons. Since these are no year funds, funds are available until 
expended. 

An Inspector General audit report issued in June, 2007 found that SBA was not 
maximizing recovery in liquidation of defaulted disaster loans that were made prior to the 
2005 Gulf Hurricanes, resulting in millions of dollars of losses. 
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What steps will SBA take to ensure that it maximizes recovery of taxpayer dollars? 

RESPONSE: The SBA completed the centralization of all liquidation activity associated with 
defaulted disaster loans during 2007. This change has standardized the recovery process applied 
to defaulted loans and provided for timely transfer of loans charged off and referred to Treasury 
for offset. SBA continues to focus on data and process improvements that help ensure we are 
maximizing recovery of taxpayer dollars. 

8. Disaster loan administrative expenses estimates 

Please provide the assumptions used for the model to arrive at the requested level for 
disaster loans administrative expenses. 

RESPONSE: The amount of funds requested is determined by the average historical ratio of 
administrative expenses compared to the ten year average historical loan volume, excluding 
extraordinary events. 

9. Liquidation Of Defaulted Disaster Loans 


What planning has SBA done to address the likely exponential increase in liquidation of 
defaulted loans to victims of the 2005 Gulf Hurricanes? 

RESPONSE: SBA has actively engaged in planning for expected increases in defaulted loans. 
We have reviewed information from our servicing centers to project default rates. As these rates 
increase, we have added and continue to add permanent and contract staff to our liquidation 
centers. Additionally, we have completed policy and process improvements to help maximize 
recoveries, and streamline our work. These changes include allowing our servicing centers to 
charge off and refer loans to Treasury (which also helps to meet Debt Collection Improvement 
Act (DCIA) requirements). We are closely monitoring the workload and turnaround times with 
our liquidation centers in order to quickly identify and address issues. 


10. Office Of Credit Risk Management 

The Office of Credit Risk Management recently has been approved to increase its stafiing 
level from 14 to 20 persons. This office reviews all lender portfolios through a 
computerized data system, oversees the work of multiple contractors that perform on-site 
reviews of the several hundred largest lenders and certified development companies 
(CDCs), oversees the risks of the remaining several thousand lenders and CDCs that are 
not subject to on-site reviews, and recommends and implements corrective action to 
address lender deficiencies. SBA’s total loan portfolio has increased by 59 percent since 
FY 2001. In FY 2007 alone, a total of 103,000 new 7(a) and 504 loans were funded - the 
most in the Agency’s history - representing $19.8 billion in new lending. 

Although the increased staffing for the lender oversight office is a positive step, how can 20 
people effectively perform oversight of the portfolios and lending actions of thousands of 
lenders and CDCs? 
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RESPONSE: While the Agency has increased the number of staff in OCRM, it is important to 
understand the framework in place in order to appreciate the resources available for oversight 
purposes. OCRM leverages contractor resources to increase the impact of its onsite and offsite 
oversight activities. First, OCRM uses its Loan and Lender Monitoring System to help identify 
risk, enabling OCRM to concentrate its oversight efforts on the riskiest lenders. Additionally, 
OCRM uses contractors, with hands-on SBA management to perform on-site reviews of all 
“large lenders.” While it is important to adequately staff OCRM, contracts in place provide 
significant additional resources for oversight beyond the on-board staff In that regard, OCRM is 
currently in the process of recruiting four additional employees. This will bring the total number 
of OCRM employees to 23, a 64% increase from the 14 mentioned above. This increase in staff 
allows SBA to implement a critical part of the reorganization of OCRM by establishing a ‘Large 
Lender Team’ that is responsible for oversight of the 450 largest lenders and CDCs that account 
for 85% of the outstanding 7(a) and 504 guaranteed dollars. The Agency will continue to 
monitor the resources available to OCRM for oversight purposes and add additional resources as 
needed. 

What kind of planning has SBA done to ensure that it has sufficient personnel and 
resources to be able to perform effective lender oversight to minimize risk to taxpayer and 
agency dollars and how is this reflected in SBA’s budget? 

RESPONSE: As discussed above, OCRM utilizes both staff and contractor resources in 
conducting its oversight program. Staff resources are assessed based on caseloads with different 
caseloads established for the Large Lender Team and the Small Lender Team. The Large Lender 
Team is responsible for oversight of the 450 largest lenders and CDCs that hold about 85% of 
the outstanding 7(a) and 504 guaranteed dollars and has a much lower caseload. The Small 
Lender Team oversees a considerably larger number of lenders holding the remaining 15% of the 
portfolio. This team will manage oversight on more of an exception basis. This organization 
allows SBA to focus its resources where the largest area of risk exists. Additionally, contractors 
support the Agency’s oversight efforts. OCRM uses its off-site Loan and Lender Monitoring 
System to help identify risk, enabling OCRM to eoncentrate its oversight efforts on the riskiest 
lenders. OCRM also uses contractor resources, with hands-on SBA management, to perform on- 
site reviews of all ‘large lenders’. These contractor resources are reflected in the budget and are 
generally reimbursable through fees from lenders, further protecting the taxpayers. We believe 
these resources allow us to properly and adequately oversee SBA’s lenders and to protect 
taxpayers’ dollars. 

What resources has SBA identified as being needed to implement a system to identify 
potential fraud in SBA’s loan programs so that it can refer these cases to the Inspector 
General for investigation? 

RESPONSE: Whenever OCRM detects any suspicious activity, we refer it to the IG. OCRM 
has been actively researching various private sector vendors that could leverage OCRM L/LMS 
data with commercial third party data, to search for indicators of suspicious activity. We would 
be notified of this activity and would refer these cases to the IG. Also, OCRM reviewers 
currently look for suspicious activity as they review the large lenders and CDCs that hold about 
85% of the 7(a) and 504 portfolios guaranteed dollars. These reviewers are provided training in 
eligibility, potential fraud, and suspicious activities. Lastly, deeper portfolio analysis will allow 
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SBA to identify and explore trends and unusual patterns in loan performance that may be an 
indicator of potential fraud. 


11. Limiting improper payments through effective reviews of lender guaranty purchase 
requests 

When an SBA-guaranteed loan goes into default, lenders submit requests for payment of the 
guaranty to one of three SBA centers, which reviews the lender’s administration of the loan and 
determines whether SBA is legally obligated to “purchase” the guaranty. As more than 90 
percent of guaranteed loans are made with virtually no review by SBA, guaranty purchase 
reviews are generally the only time that SBA will look at a loan file to determine whether the 
lender performed adequate due diligence before it made the loan and complied with the 
Agency’s loan requirements. Dozens of Inspector General reports issued in the past several 
years identified guaranties that were purchased by SBA despite the absence of required 
documentation or the existence of material lender problems. Recently, SBA has made efforts to 
re-engineer the purchase process at one of its Centers and to reduce the backlog of unreviewed 
loans and expedite approve of lender payment requests. 

What resources has SBA identified in its budget to ensure that SBA reviewers are not 
making improper payments when they pay loan guaranties? 

RESPONSE: SBA has dedicated substantial resources to increasing staff at its Centers, and to 
providing training for those staff to ensure that they have the tools and skills needed to perform 
effective reviews of purchase requests. Staffing at the National Guaranty Purchase center has 
more than doubled. Additionally, SBA has invested in quality assurance capacity to serve the 
processing centers in addition to improving internal controls across the agency. 


12. 8(al business development program 

The Inspector General has reported serious problems with SBA’s administration of the 8(a) 
business development and minority contracting program. These included problems ensuring that 
firms participating in the program were actually owned and operated by disadvantaged 
individuals and were truly in need of governmental assistance. Additional concerns related to 
the limited training provided to 8(a) program personnel and whether such persormel have the 
skills and competencies needed to effectively perform their duties and limit program 
participation only to eligible firms. Further, over the past ten years, the Inspector General has 
investigated numerous cases where 8(a) contracts were actually performed covertly by large, 
non-disadvantaged firms. 

What resources is SBA devoting towards training agency staff, ensuring that there are 
sufficient staff and resources to oversee this program, and conducting adequate oversight 
to ensure that procuring agencies are fulfilling their responsibilities? 

RESPONSE: Please see the response below entitled “Office of Business Development’s 
Summary of Accomplishments.” 
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In a response to a question for the record on the 8(a) program asked after last year’s 
hearing before the subcommittee, SBA noted that it had “engaged a contract to conduct a 
review/assessment of the business processing functions of the 8(a) BD Program... and 
design a plan consisting of both short and long term methodologies for re-engineering the 
improving those functions.” 

What is the status of this effort? 

RESPONSE: 

OFFICE OF BUSINESS DEVELOPMENT’S SUMMARY OF ACCOMPLISHMENTS 

The Office of Business Development has embarked upon several initiatives in an effort to 
improve program oversight and delivery, and ensure that the 8(a) Business Development 
Program is relevant to a changing industry. 

Some of these initiatives are outlined below. 

I. BUSINESS DEVELOPMENT PROCESS IMPROVEMENT SUPPORT: 

A. BUSINESS DEVELOPMENT MANAGEMENT INFORMATION 
SYSTEM (BD-MIS) 

SBA wants to refocus the program (by streamlining and automating various processing 
functions) to emphasize “business development.” The Office of Business Development 
did a complete process reengineering of the 8(a) Business Development program and 
SDB certifications. The business process reengineering included: 

• 8(a) applications 

• SDB certifications 

• Annual Reviews 

• Mentor Protege Program 

• Joint Ventures 

• Competitive Mix (8(a) contracts vs. non 8(a) contracts) 

• Termination Process 

SBA awarded a contract (to the contractor that developed the e-Application system) to 
refine and further develop BD-MIS. The contract includes development of the 
certification and e- Annual Review and the business process modules. 

BD-MIS is a comprehensive, integrated system that will support the activities of the 
Office of Business Development. It consists of the following components: 

• Electronic 8(a)/SDB Certification Application 

• Electronic Annual Review/Continued Eligibility 

• Various Back Office functions (defined below) 



481 


The new BD-MIS has been delivered to the agency and is currently being tested with 
planned deployment in June, 2008. 

Currently, at least half the paper applications received by the SBA for processing are 
incomplete. These applications must be returned to the sender for him/her to make the 
necessary corrections and then re-submit to the SBA. This back-and-forth process can 
occur several times for a given application. ITie automated system will only allow 
completed applications to be submitted to the SBA, eliminating this back and forth 
process, and thus reducing the burden on the public. 

Expected Outeomes: 

• The Office of Business Development will have one system for data reporting and 
tracking 

« BD-MlS will enhance the efficiency of SBA’s field office staff (who perform 8(a) 
annual reviews) allowing them to focus more on business development activities for 
their 8(a) firms 

• Ensure data integrity 


The BD-MIS is a great automation tool and - when fully deployed - will significantly 
enhance field staffs ability to process 8(a) Annual Reviews to determine the continuing 
eligibility of 8(a) firms within the statutorily mandated timeframe. 


B. WEB-BASED 8(a) BUSINESS DEVELOPMENT ASSESSMENT TOOL 

The Office of Business Development, in conjunction with the Office of Entrepreneurial 
Development developed “INSIGHT; GUIDE TO THE 8(a) BD PROGRAM” which is a 
self-paced online training program (with an indexed guide) that explains the 8(a) 
eligibility criteria, 8(a) application process and the resources available to assist 8(a) firms. 

This Guide is intended to provide comprehensive information that will assist potential 
applicants determine if the 8(a) Program is right for them before they submit an 
application. This Guide also reduces the number of 8(a) applications that are returned 
(as a result of incomplete information) and improves our application turnaround 
timeframes. 

In addition, the Office of Business Development working closely with the Office of 
Entrepreneurial Development, created an Assessment Tool for potential 8(a) and SDB 
applicants. The 8(a) Suitability Assessment Tool is a web-based, fully automated tool 
designed to help prospective 8(a) firms better determine if they are a good fit for the 
program. The tool serves as a self-paced filter governing the number and quality of new 
8(a) applicants, based on suitability and eligibility criteria. The assessment tool has 
several tracks: 

1. Track 1. Firm is not yet in business 

2. Track 2. Firm is not eligible 
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3. Tracks. Early start-up or “not ready” business operating without a 
business plan 

4. Track 4. Business is likely not suitable because of industry type 

5. Track 5. (Score of 0) Systems error or no questions answered 

6. Track 6. (Score of 5-50) Growing firm with solid potential as an 
8(a) candidate 

7. Track 7, (Score of 55- 75) Good candidate, ready to apply 

We have also developed in conjunction with the Office of Entrepreneurial Development, an on- 
line self-paced training program designed to help women and all small business clients 
understand and participate in federal contract markets. This web-based tool includes over 40 
Web links highlighting the best contracting resources and directly engages customers in the 
contracting process, specifically CCR and DUNS registration and federal business opportunity 
searches. 

II. 70)) MANAGEMENT AND TECHNICAL ASSISTANCE TRAINING 
CURRICULUM 

The 70) Management and Technical Assistance program is one of the forms of business 
development assistance provided to more than 8,800 firms that participate in the 8(a) 
Business Development program- as well as other 70) eligible concerns. In recent year’s 
SBA has been able to leverage the assistance provided through the 70) program with 
other forms of management and technical assistance. In addition, SBA’s Business 
Matchmaking initiative and other agency-sponsored workshops, seminars and 
conferences have augmented the 70) assistance provided to the small business 
community. Over the past five years, 19,447 firms have received SBA funded technical 
assistance through the 70) program. 

We have revised the curriculum of training courses (offered through our 70) 
Management and Technical Assistance Program) in an effort to ensure that our 8(a) firms 
remain viable and are equipped with the tools to compete in the marketplace. 

During FY’07, 2,400 70) eligible (including 8(a) firms) received 70) training. The 
training, conducted nationwide consisted of a two day shop that focused on: 

a. ) Marketing and doing business with the Federal Government 

b. ) Learning the procurement process and how to write winning 

proposals 

c. ) Improving financial management skills 

d. ) Improving management and leadership skills 

e. ) Using the Mentor-Protege programs 

f. ) Crafting an effective cost proposal 

g. ) Maximizing cash flow management 

h. ) Cost and Pricing training 


In FY’ 08, the overall number of workshops was increased from 78 to 100 nationwide 
and resulted in more training opportunities to the 7G) eligible customer. This has resulted 
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in the ability to offer training to ail SBA field offices during FY’08. The contractor will 
also produce a DVD and a workbook for the “Cost and Pricing” workshop. 


111. ELECTRONIC TRACKING TOOLS TO IMPROVE 8(a)/SDB 
APPLICATIONS PROCESSING TIMEFRAMES: 

The Office of Business Development developed a tracking tool for 8(a)/SDB applications 
and a reporting mechanism that allows Headquarters and Field staff to check on the status 
of specific applications, or generate a report on the cycle time of the application process 
to ensure compliance with regulations. The electronic tracking tools also improve 
communication with customers and reduce the amount of time it takes to render decisions 
regarding applications. BD developed a sharepoint portal which is a one-stop web-based 
portal of reports, data on the 8(a) Program, contract information and other resources that 
will assist SBA field staff in servicing 8(a) firms. The sharepoint portal includes real 
time information on all of the production processes within the Office of Business 
Development, 

• 8(a) applications 

• SDB Certifications 

• Mentor/Protege Agreements 

• Change of Ownership 

• Terminations 


IV. INITIATIVES AIMED AT INCREASED OVERSIGHT AND 
STRENGTHENING INTERNAL CONTROLS: 

In an effort to ensure greater oversight as it relates to 8(a) contracts issued by procuring 
agencies, SBA’s Office of Business Development has revised the language in the 
Partnership Agreements (between SBA and the procuring agencies) to clarify roles and 
responsibilities. The revised Partnership Agreements specifically require the procuring 
agencies to monitor 8(a) firm’s compliance with contract performance. In February 
2007, the Office of Business Development began conducting training for the procuring 
agencies with regard to rules and regulations governing the 8(a) Program and the revised 
language in the Partnership Agreements, This training is intended to ensure that 
contracting officers and technical representatives are adequately advised of their 
responsibilities concerning 8(a) contract compliance. 

A. Signed Partnership Agreements: Partnership Agreements have been executed 
between SBA and 38 procuring agencies. These executed Partnership Agreements have 
been placed on SBA’s website. 

B. Training Conducted on the Partnership Agreements: In FY’07, BD 
conducted training to eight (8) Federal agencies on the revised Partnership Agreements. 

Thus far in FY’08, BD has conducted six (6) Partnership Agreement training sessions for 
10 Federal agencies which were attended by a total of 345 procuring officials. 
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C. 8(a) ANC Procurement Roundtable Forum: SBA hosted a Procurement 
Roundtable Forum on October 31, 2007, targeting 7 major federal Agencies. The 
following 7 agencies participated in the Forum: 

DoD 

NASA 

DOE (Energy) 

Department of Interior 
Department of State 
Department of Transportation 
Department of Homeland Security 

D. Additional Training Forums Conducted: 

• December 7, 2007 

Two one-on-one procurement roundtable follow-up meetings took place with 
DoD and NASA 

• February 7, 2008 

SBA conducted nationwide training for procurement officials at DoD as part of 
the Defense Acquisition University. 

• March 26, 2008 

SBA conducted training (which focused on 8(a) ANC-owned firms) for 
procurement officials at the Defense Contract Management Agency. 


E. SBA University: BD provided training to the Business Development Specialists 
(BDSs) on specialized areas of the 8(a) program, including “how to process 
Mentor/Protege Agreements.” We provided the BDSs with templates of the BDS 
Analysis, the District Director’s memo and the District Counsel’s review that should be 
used for future submissions of the Mentor-Protege Agreement (M/P-A) applications. We 
also provided the attendees with a M/P-A file template that included a table of contents 
for each section so that they will understand how to package and submit the required 
documentation from the prospective Mentor and the prospective Protege. We developed 
a checklist on “How to Apply for SBA’s Mentor/Protege Program,” for the Mentor and 
Protege. This checklist is available on-line at: www..sba.eov/gcbd . We also developed 
checklists for the BDSs on what to submit to the Office of Business Development when 
forwarding M/P-A packages and for analyzing the Mentor/Protege relationship during the 
Protege’s (8(a) firm’s) 8(a) Annual Review Update. The use of the templates has 
resulted in a faster turnaround processing timeframe of Mentor-Protege Agreement 
applications for the 8(a) firms as well as the SBA field offices. 


What significant issues and problems has the review identified? 
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RESPONSE: The Office of Business Development had a significant backlog in 8(a) applications 
and Small Disadvantaged Business (SDB) applications. Four previous attempts to automate the 
process failed to produce any significant results that would assist the small business customer or 
the staff of SBA at the certification centers, field offices or at headquarters. Databases to collect 
and report the status of applications and annual reviews did not exist within the Office of 
Business Development. 

New activity: 

A strategy was developed and implemented to solve both the immediate backlog of 8(a) 
applications and a permanent implementation plan that would exceed customer expectations and 
reduce the cumbersome workload of SBA staff. A cross functional team approach was utilized 
in order to eliminate the backlog of 8(a) applications. A matrix team of volunteers from SBA 
offices at headquarters and the existing Small Disadvantaged Business (SDB) certification unit 
provided full time support in processing 8(a) applications. The SDB applications were processed 
by 54 volunteers located in field offices. 

A business process reengineering of the entire Office of Business Development was 
simultaneously conducted (including the 8(a) and SDB applications processes, Mentor-Protege 
and Joint Venture Agreements, Armual Reviews, Competitive Business Mix, and the 
Termination processes). A new plan was approved by the Administrator to bring value to the 
customer and to SBA staff by implementing the reengineering recommendations with an 
automated Business Development Management Information System. The original plan was to 
fund a new Business Development Management Information System in FY 09 which might have 
been implemented in FY 10. 

Results achieved; 

The current production processes in BD (8(a), SDB, Mentor Protege, Change of Ownership, and 
Terminations) databases have been created and reports are generated daily for production office 
areas that easily cascade (point and click) down to portfolio management by individual analysts. 
All of the current and historical information is displayed on SharePoint providing transparency to 
the entire agency. Backlogs and congressional inquiries have essentially been eliminated in all 
of the BD production process. Potential 8(a) and SDB customers have a direct point of contract 
for any customer service inquiry, 

Results expected: 

The new Business Development Management Information System was presented to the 
Administrator and Deputy Administrator on March 31, 2008. This new system will be delivered 
on time and on budget and will be tested for sixty days before deployment. The reengineered 
and automated processes will refocus the 8(a) Business Development Program to a “business 
development” program and will significantly reduce the lead and cycle time for 8(a) and SDB 
applications and annual review processing. 


Please describe the actions SBA has taken or is planning to take to improve the 
administration and oversight of the 8(a) program as a result of this effort. 
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RESPONSE: As part of the continuing commitment to provide training through the SBA 
University, to ensure that we have a qualified and highly skilled workforce at the SBA, the 
Office of Business Development proposes to offer a training forum for SBA field personnel in 
the Dallas Fort Worth Disaster Processing Disbursement Center (PDC) and training in 
Washington for the Office of Business Development staff in the certifications centers. 

In keeping with the intent of Congress that the 8(a) Program be a business development program, 
the Office of Business Development is committed to ensuring that SBA field personnel have the 
requisite knowledge base and training to effectively service 8(a) firms. 

As you are aware, since its inception, the 8(a) Business Development Program has significantly 
enhanced the agency’s mission and contributed toward the growth of the American economy. 
Although the 8(a) Program has enjoyed numerous successes, the Program is continuously under 
scrutiny by various factions and outside groups. Consequently, our office has developed and 
implemented a number of initiatives to provide tighter internal controls and increase the level of 
monitoring and oversight of the 8(a) Program. 

One of the areas that has come under scrutiny, is the manner in which Alaska Native 
Corporations (ANC) (owned by 8(a) firms) utilize the 8(a) Program. 

In an effort to mitigate the risks associated with Business Development Specialists (BDSs) who 
are responsible for handling issues related to the expansion and growth of ANCs in the 8(a) 
Program, the Office of Business Development is developing training sessions with the Business 
Development Specialists in the field that have Alaska Native Corporations in their portfolio and 
separate but specialized training for the Business Opportunity Specialists at the 8(a) certification 
centers. 

The SBA provided an Information Notice to all employees announcing the release of SOP 80 05 
3, Revision A, Chapter 5, entitled, “Participant Review Process” which has now been inserted in 
the 8(a) Program SOP 80 05 3, This chapter provides guidance regarding the procedures (and 
documents required) to conduct an 8(a) Participant’s annual review, which must be completed 
annually in order to determine an 8(a) firm’s eligibility for continued 8(a) participation. 

As a result of the Business Process Reengineering several other modifications to improve the 
oversight and internal controls are being incorporated into the 8(a) Program SOP 80 05 3, They 
include Chapter 8 (Joint Ventures and Teaming Arrangements), Chapter 9 (Mentor Protege 
Program), and Chapter 10 (Leaving the 8(a) Program) are currently in the clearance process. 

13. HSPD-12 


On August 27, 2004, the President signed HSPD-12, Policy for a Common Identification 
Standard for Federal Employees and Contractors. HSPD-12 directed the declaration of a 
Federal standard for a secure and reliable form of identification for Federal employees and 
contractors. 

■ What is the current status of SBA’s implementation of HSPD-1 2? 
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RESPONSE: We are issuing PIV cards, performing system maintenance, and preparing 
our internal partners to increase the output of PIV cards. 

How is the agency performing against its budget and schedule for HSPD-12 
implementation? What are the total costs incurred to date and what are the 
estimated costs to complete? When will the project be completed? 

RESPONSE: While it is highly unlikely that the agency will meet the OMB mandated 
date of October 27, 2008 to issue PIV cards to all employees and contractors, we are on 
target to issue cards to approximately 1 000 by that date which is in line with our current 
budget and adjusted milestones. We plan to aggressively issue PIV cards to the 
remaining individuals the following year assuming funds are available. With the funds 
provided to date, SBA developed the system infrastructure and operational system that 
produces PIV cards that meet the requirements set by GSAJNIST and passed their test on 
March 20, 2007. We are issuing fully compliant PIV cards. 

To date the agency has incurred $4,387,294.43 in costs to support HSPD-12. To continue 
with efforts planned for FY08. SBA will expend an additional $880,000. In FY09 SBAs 
budget includes $872,756 for PMO and integration support. Starting in FY 10, the PMO 
support will decrease but the integration support will continue indefinitely and will 
require approximately $600,000 annually. 

This is an on-going project. Data systems have to be maintained, licenses renewed, PIV 
cards issued to new hires, help desk support, etc. 

How many employees have received Personal Identity Verifleation cards to date and 
how many employees have not yet received them? 

RESPONSE: We have issued 322 PIV cards mainly to HQ employees and plan to issue 
another 678 by October 2008. Based on an SBA population of 4000 which includes 
ODA, 3,678 employees have not received PIV cards yet. 
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Questions for the Record from Mr. Reguia 


Small Business Development Centers (SBDCs) 

SBA’s primary method of providing management assistance to small businesses is through your 
national network of Small Business Development Centers that combine Federal, state and private 
resources to provide small businesses and aspiring entrepreneurs with technical assistance to help 
establish new businesses and expand current businesses. SBDCs are very popular and 
successful. So I am disappointed that the budget request proposes to reduce Federal funding 
from $97,1 million in fiscal year 2008 to $87.1 million in fiscal year 2009. 

• Would you explain why the Administration is proposing to cut this program? 

• Do you think this reduction will impact the services SBDCs provide to small businesses? 

RESPONSE: The Administration is requesting funding for FY 2009 at the same level as the 
President's request for FY 2008. This is a deereasc from the level funded through the 
Appropriation in FY 2008. 

SBA funding for Entrepreneurial Development programs provides only a portion of the funding 
used by SCORE, SBDCs, and Women Business Centers with those organizations raising match 
or volunteer resources. 

Federal funding for Entrepreneur Development programs provides the foundation of a national, 
predictable, and equitably distributed funding source for local ED program partners 
(SCORE, WBCs, SBDCs) to build upon. Local ED Partners then draw from over 1,000 
community funding sources which include state and local governments, private sector 
contributors, and non-profit foundations to match, leverage, and expand upon SBA funding. 

The stability, success and ultimate expansion of ED programs is based on a critical balance of 
federal, state and local resources, that when combined, provide for a stable, comprehensive 
community base for entrepreneurial services. Federal funding acts as a catalyst for local 
investment. Local support is the best evidence that SBA programs are succeeding in reaching 
targeted client groups. 

The total SBA ED program funding allows ED Resource Partners to develop programs, hire and 
maintain staff, and continue to provide long term program structures. In turn, they attract local 
funding sources that build upon the SBA funding. Those ED programs (WBCs and SBDCs) that 
can demonstrate successful performance to local funders are able to increase their funding 
beyond the SBA matching requirements and, in turn, expand service. It’s through this local 
market test of demonstrated results that ED Resource Partners expand programs. 


Defense Eeonomie Transition Assistance 

I noticed that you fund the Defense Economic Transition Assistance (DETA) Initiative in your 
budget. This funding has been vital in providing specialized services to companies affected by 
the Base Realignment and Closure (BRAC) process. 
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• Could you speak to the effectiveness of this program and how much you plan to spend 
on this program in fiscal year 2009? 

RESPONSE: The SBA’s Defense Economic Transition Assistance (DETA) program has 
been one of the Office of Small Business Development Center’s (OSBDC) targeted programs 
for small businesses affected by Base Realignment and Closure (BRAC) decisions. Tbe 
program in Ohio is a good example of the use of this funding. The defense industry in Ohio 
and many other communities has been affected by “downsizing, conversion, outsourcing, 
consolidation and realignment.” DETA funding has enabled SBDCs to help small businesses 
respond to and explore tbe opportunities of defense procurement while helping them handle 
the effects of downsizing and other pressures caused by BRAC on local defense 
communities. 

The Ohio funded DETA program assists small businesses with many of the following: 

• Technology and e-Commerce 

• Business security issues 

• Procurement opportunities and emerging changes (electronic data mining) in the 
government procurement industry 

• Human Resource Management 

• Assisting businesses in capturing opportunities and become more agile in their 
response 

• Change Management 

The SBDC DETA contract award requires quarterly reporting on activities. Since DETA 
activities are predicated on local need, the activities and data reported vary widely but 
include such impact as: 

• The number of counseling sessions for the period 

• Many free or nominally-priced training courses on: 

Starting a business 
» FastTrac 
<• Dislocated workers 

• Company sales increases 

• Anecdotal success stories 

The program was implemented in FY 1995 and funded for $3,375,000. It has been funded every 
year since FY 1995 for $2,000,000. OSBDC prepares an RFP once every three years and 
only Lead SBDC centers may apply. This includes the basic year with two option years. All 
proposals are evaluated and the SBDCs with the highest scores receive the awards. 


Patriot Express 

I understand that your Patriot Express program has provided over $100 million in more than 
1,000 loans to military service members, veterans and spouses. 

• Can you describe how the program works and what other support docs SBA provide to 
veterans who want to establish a business? 
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RESPONSE: SBA’s Patriot express program works to provide access to capita! for 
businesses that meet SBA’s standard eligibility requirements and that are 51 percent or more 
owned by an individual or individuals in one or more of the following groups: Veterans 
(other than dishonorably discharged), Service-Disabled Veterans, Active Duty Military 
member participating in the military’s Transition Assistance Program (TAP), Reservists and 
National Guard members; as well as current spouses of someone belonging to the groups 
above and widowed spouses of a service member who died while in service or of a service- 
cormected disability. 

Patriot Express loan is offered by SBA’s network of participating lenders nationwide and 
features our fastest turnaround time for loan approvals and lowest interest rates for business 
loans, generally 2.25 percent to 4.75 percent over prime depending upon the size and 
maturity of the loan. Loans are available up to $500,000 and qualify for SBA’s maximum 
guaranty of up to 85 percent for loans of $150,000 or less and up to 75 percent for loans over 
$ 1 50,000 up to $500,000. For loans above $350,000, lenders are required to take all 
available collateral. 

The Patriot Express loan can be used for most business purposes, including start-up, 
expansion, equipment purchases, working capital, inventory or business-occupied real-estate 
purchases. In addition to Patriot Express, all 7(a) and 504 loan programs are available to 
veterans and SBA provides outreach, technical assistance and procurement programs to 
support veterans seeking to start and grow businesses. 

SBA’s Office of Veterans Business Development provides funding and collaborative 
assistance for a number of special initiatives. The office works to support business 
ownership in the military community through Veteran Business Outreach Centers (VBOCs). 
These centers provide counseling, training and business assistance tools designed to aid 
veteran and service-disabled veteran entrepreneurs and self-employed members of the 
Reserve and National Guard start, manage and grow successful small business concerns or 
restart or reestablish their small businesses upon return from active duty. SBA has also 
established Veterans Business Development Officers (VBD Officers) in each SBA District 
Office, who serve as local point of contacts to assist veteran small business owners and 
entrepreneurs. 

Additionally, SBA has also developed customized business assistance tools, “Balancing 
Business and Deployment” and “Getting Veterans Back to Business,” which aim to help self- 
employed members of the Reserve and National Guard to prepare for mobilization and to re- 
establish their business upon return from active duty. In addition SBA has established an 
online matchmaking segment that may prove useful to both veterans and service-disabled 
veterans, as well as to self-employed members of the Reserve and National Guard. 


7(a) Business Loans 

For the past several years, the 7(a) program, SBA’s primary business loan program, has not 
required a subsidy appropriation. The fees associated with the program are sufficient to cover 
the program’s losses. 
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How has becoming a zero subsidy program impacted the effectiveness of the program? 

RESPONSE: Since becoming a zero subsidy program in 2005, SBA’s 7(a) program has 
remained an effective program for providing capital to small business concerns. Since 2005, 
SBA has had two record-breaking years of lending volume. For FY 2007, the number of loans 
approved was almost 23 percent above FY 2004 levels (the last year the program was 
subsidized) and the dollar amount of loans was 5.3 percent higher. Overall FY 2008 7(a) lending 
is down from this period last year. During a series of roundtable discussions across the country, 
lenders indicated that the reasons for this decline primarily include a decrease in overall demand 
by small businesses, a tightening of lenders’ credit standards in the aftermath of the subprime 
mortgage crisis, and deterioration in the credit quality of potential borrowers. SBA believes that 
zero subsidy is still the best policy for the long term stability and growth of the 7(a) loan 
program. 

When SBA converted the 7(a) loan program to a zero subsidy loan program for FY 2005, the 
fees supporting the 7(a) program were returned to their pre-September 1 1 historical levels, 

(After September 11, 2001, fees for the 7(a) program were reduced for fiscal years 2003 and 
2004 in the hopes of stimulating the economy that suffered from the terrorist attack.) Prior to 
that, the fees had been the same since December, 2000. Since the 7(a) program became a zero 
subsidy program, the only fee that has been adjusted slightly upward has been the on-going 
annual fee paid by the lender. That fee increased by only 4.5 basis points from 0.50 percent to 
0.545 percent during FY 2006. For FY 2007, the fee increased slightly again to 0.55 percent, an 
increase of only '4 of 1 basis point. And for FY 2008, the fee has been decreased to 0.494 
percent which will bring the fees for 7(a) below those charged pre 9-1 1 when the 7(a) program 
was subsidized. 


Disaster Loan Program 

1 understand that SBA has approved approximately 120,000 disaster loans resulting in more than 
$6 billion being provided to rebuild the Gulf Coast. In the aftermath of the Gulf Coast 
hurricanes, SBA has been criticized for not responding quickly, and not approving and 
disbursing loans to victims quickly. There was also some concern that disaster loans were being 
approved without the proper paperwork, such as proof that borrowers owned the home they were 
getting a loan to rebuild or documentation of the required insurance, 

• What have you learned from the Gulf Coast hurricanes? 

RESPONSE: On June 1, 2007, SBA delivered a comprehensive Disaster Recovery Plan 
to Congress. As stated in the plan; 

o SBA is prepared to respond. Based on process improvement and lessons learned, 
SBA has a much-improved organizational infrastructure to respond to 
eatastrophic disaster activity swiftly and effectively, 
o SBA is trained to respond. Training and coordination are the keys to 

preparedness. The vast majority of employees involved in SBA’s catastrophic 
disaster response have been trained and will continue to be trained in their roles. 
They also will receive clear guidance on how the recovery plan will be 
implemented. 
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o SBA’s response requires an “all hands on deck” approach. Employees across the 
entire SBA organization will have key roles to play in core functions and will be 
valuable assets to help SBA achieve the level of performance America requires 
and expects. 

o SBA takes pride in quality assurance and customer service. The Agency will 
continuously strive to deliver the highest level of quality in service. Customers 
will be provided with the necessary support and communication channels to 
minimize confusion and ensure a positive experience during their time of greatest 
need. 

o SBA’s response will be coordinated with its government partners. The Agency 
will communicate with local, state, and federal government agencies, including 
Congress, to deliver timely assistance. 


• How have you improved your ability to estimate your funding requirements 
associated with disasters? 

RESPONSEr The Agency now possesses the capability to determine resource needs - 
financial, human capital (by function), and logistics - required to maximize SBA’s 
response against a number of different application volume scenarios. The Agency is 
refining detailed action plans to determine the appropriate resource needs outlined in each 
scenario and to establish protocols for action to respond accordingly. To prepare for 
future disasters, the Agency has obtained and implemented FEMA’s HAZUS software 
product into its disaster response planning. The software is being used to provide 
additional infonnation - such as estimated losses, regional demographic information, and 
community infrastructure information - which is crucial to the Agency to better gauge 
the resources needed in each scenario, initially and throughout a disaster response period. 
By using this information in conjunction with the risk monitoring procedures, SBA will 
be able to craft a scenario-specific, accurate response. Recognizing the continued benefits 
of forecasting, SBA is reviewing external disaster models to determine how best to link 
the expected scope of potential disasters with our preparedness estimates. Further, 
external models will provide SBA with information on a greater variety of disasters, and 
with crucial additional information (such as levels of insurance coverage) that is not 
available elsewhere. 


• What are you doing to ensure that eligible disaster victims receive loans quickly, 
while ensuring that the program is not subject to fraud? 

RESPONSE: Since August of 2006, ODA has engaged in a comprehensive 
reengineering of the processes, tools and policies that directly impact disaster victims' 
experience with SBA and the ability of SBA loan processing employees to provide 
customer-focused service. 

The Accelerated Disaster response initiative (ADRI) focuses on improving the disaster 
victims’ end-to-end experience from disaster loan application, through approval and 
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closing, to final disbursement of funds. The driving principles behind ADRI are speed of 
response, customer support and quality. 

The ADRI was focused on deploying a series of near-term (2007) and longer-term (2008) 
improvements. These improvements, spanning across five key success factors, were 
addressed by eight cross-functional reengineering teams operating with the mandate to 
design, test and implement solutions as quickly as possible. The eight Rapid Action 
Teams have collectively launched and completed a total of 164 Action Projects. 

Additionally, ODA has developed an extensive Quality Assurance Review (QAR) 
process in the Centers and from ODA Headquarters. The process ensures that policy and 
procedures are being followed. 


Loan Modernization and Accounting System 

Your budget request includes $16 million for the development of a loan modernization and 
accounting system. Historically the Federal government continues to have difficultly developing 
new complex information technology projects such as IRS’s Business System Modernization 
program, the FBI’s failed case management system, the National Archives’ Electronic Records 
Archive, and the Census Bureau’s failures to develop a handheld computer device for 
enumerates to use for the 2010 census. 

Do you have the right staff with the necessary information technology, and program and 
contract management expertise? 

RESPONSE: SBA recognizes that it does not possess strong institutional knowledge on 
managing large information technology projects of this scope. Therefore, the agency is taking a 
number of steps to mitigate risks by hiring qualified project managers to manage this program 
and using performance based contracts for additional program management, system integration 
and IV &V support. This is a top priority of the agency, and senior executives will be integrally 
involved in the management of this project. 

Information Technology expertise - We will be implementing the new COTS package and we 
will not have that expertise in-house. We will train our existing information technology staff. 

The solution provider will implement and maintain the solution. 

Program Management Expertise - SBA is in the process of hiring two additional project 
managers. SBA is also in the process of acquiring the program management services to help 
manage the project. 

Contract Management Expertise - We are in the process of requesting dedicated resource for this 
project. 


What are you doing to make sure this program will he successful and not another failed 
government IT system? 
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RESPONSE: 

• We are implementing Program Management Office to manage, monitor and control the 
program using project management best practices, 

• We will acquire the services of IV&V service provider to perform quality assurance and 
Independent Verification and Validation. 

• We will develop the blueprint and identify small phases/increments with clearly defined 
scope, schedule and cost. We will issue the performance based Firm Fixed Price (FFP) 
task orders for different phases and manage each phase as a separate project. 

• We have implemented the change management process to ensure that we manage the 
changes and its impact on the baseline very cautiously, 

• We are involving the stakeholders from the beginning. They participated in the market 
research; they are participating in the acquisition process; and, they will participate in the 
requirements gathering, design, testing and implementation of each phase/increment. 
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